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(i) 


| 
QUESTIONS PRESENTED | 


I. 


Where officers reject a convenient and present opportunity to 
execute a Search Warrant upon occupied premises but await the arrival 
of a suspect upon said premises so that his body and person might be 
searched under the aegis of the Search Warrant, is the admission into 
evidence of fruits of the search of the body resulting from such an 
arrest violative of thera tiona le of the law set forth by this Court in 
McKnight v. United States, 81 App. D.C. 151; 183 F.2d. 977? 


u. i 
| 
At a suspect's trial for conspiracy to violate narcotic laws is 
evidence of supposed swallowing of narcotic evidence, destruction of 
evidence by toilet flushing and evidence of conversation wherein the 
suspect cautions a co-conspirator not to involve himpetffin coming 
arrests such evidence of concealment as to render its admission error ? 
I. | 
Was the denial of Appellant's Prayers for Instruction Numbered 
15 and 16 error imthis case where the charge upon the subject of con- 
spiracy and the requisites for conviction might have tended to confuse 
the jurors ? | 


Iv. 


Where Appellant's wife, a co-defendant and alleged co- conspirator 
testifies in her own behalf that during a certain period her husband was 
not ever engaged in sale of narcotics, was it error to permit her cross- 
examination as to a conviction of the husband for sale of narcotics ten 
(10) years prior to the period referred to, over the objection of the 
husband? | 


V. 


Where a trial court once excludes physical evidence because 
illegally seized and because not possessed in furtherance of an already 
ended conspiracy, was it error to permit the cross- examination of a 
‘co-defendant concerning the presence in an Appellant's home of the 
self-same type and kind of physical evidence? 
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Admitting Appellant's Criminal Record Into 
Evidence Was Prejudicial Error. Aerial 


By Allowing Cross-Examination as to the Presence 
of Previously Excluded Evidence in the Home of 
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Conspiracy Was Ended, the Court Below Committed 
Prejudicial Error < . : : x . . 
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NO. 19,321 


JOSEPH DAVIS, 
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vs. 


UNITED STATES OF AMERICA, 
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| 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Jurisdiction of this Court is invoked under 28 United States 
Code 1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 
Joseph Davis and his wife Ida Davis were indicted in the District 
Court along with Pearl Woodward, William Goodwin, and Jerry 
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McCutcheon in an indictment which charged Joseph Davis and Ida Davis 
in Count One with a violation of the general conspiracy statute. Title 
18, Section 37, United States Code in that they allegedly conspired with 
the said Pearl Woodward, William Goodwin, and Jerry McCutcheon to 
violate Title 26, Section 4704 (a) and Section 4705 (a) and Title 21, 
Section 174 of the United States Code, statutes, in general prohibiting 
importation, sale and possession of narcotics except under certain 
conditions. 


Prior to the trial the indictment had been dismissed against the 
Defendant Pearl Woodward. (Tr. 504). The Defendant William Goodwin 
had entered a plea of guilty to certain Counts of the indietment and the 
remaining Counts had been dismissed as to him, and he had received a 
five-(5)-year suspended sentence prior to the trial in this cause. (Tr. 
123; 185). The Defendant Pearl Woodward had entered a plea of guilty 
to 2 misdemeanor in an Information charging her with a violation of the 
Uniform Narcotics Act and had been sentenced prior to the date of the 
trial of this case to a term of one (1) year to be served concurrently 
with sentences for two (2) other previous and unrelated offenses. 


Both William Woodward and Pearl Woodward testified as wit- 
nesses on behalf of the United States. Goodwin's testimony indicated 
the following: 


That he had been associated with persons connected with the 
narcotics traffic "all of his life.” (Tr. 148). That he was a lifelong 
resident and high school graduate of the District of Columbia, and that 
he had been employed by the United States Department of the Navy as 
a teletype operator for the eleven-(11)-year period February 25, 1951 
to August 7, 1962. (Tr. 111-112). Goodwin was a numbers writer. 
(Tr. 113; 117). He engaged in writing numbers (selling chances on a 
lottery in violation of 22-1501, 1502, D.C. Code) and that his income 
from this activity was approximately ten (10) to twenty (20) dollars per 
night and that this was in addition to his income of approximately 
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$5,000.00 per year derived from the United States as a teletype opera- 
tor. Goodwin said that he resigned his job with the United States Govern- 
ment for the purpose of drawing out his retirement and that he had done 
that because he had gotten into financial difficulties; that his retirement 
was effective August 7, 1962. That he had purchased a new Buick auto- 
mobile in April, 1962 which he retained. Goodwin knew the Defendant 
Jerry McCutcheon and had known him for a period of many years prior 
to the matters set forth in the indictment. Goodwin said that he ultimately 
became the handy man and chauffeur for the Defendant J erry McCutcheon; 
that Goodwin knew that McCutcheon was then, and had been, a narcotics 
addict; that he himself, Goodwin, was not a narcotics addict. Goodwin 
became quite friendly with McCutcheon and in that connection drove 
McCutcheon around to various places in his new Buick automobile and 
also acted as the assistant, accomplice and aid of one, Pearl ("Bunky") 
Woodward, a girlfriend of McCutcheon. (Tr. 128-130). That the business 
of Pearl Woodward was the theft of clothing from the larger clothing 
merchants in the metropolitan Washington area. | 

That some time in late 1962 and early 1963 Goodwin began to 
peddle narcotics and that he obtained his supply of narcotics for resale 
from the Defendant Jerry McCutcheon, also known as “Iron Jaw" and 
from one Pete Harvey. (Tr. 168-171). Goodwin also obtained narco- 
tics, or attempted to obtain narcotics for resale, from individuals other 
than McCutcheon or Pete Harvey. | 


Goodwin met Federal Narcotics Agent Charles G. Hill who was 
in the Washington, D.C. area acting in an undercover capacity and who 
sought to make purchases of narcotics from narcotics peddlers during 
the Xmas 1962 holidays. Goodwin sold narcotics to Agent Hill, who had 
given to Goodwin the false and fictitious name of "Hunter," on January 
4, 1963 (Tr. 199 et seq.), January 15, 1963 (Tr. 18 et seq.), February 
14, 1963 (Tr. 229 et seq.), January 1, 1963, January 3, 1963 and Janu- 
ary 8, 1963 (Tr. 253). Goodwin told Hill that he got the illicit drugs 
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from one Pete Harvey and from the Defendant Jerry McCutcheon. 

(Tr. 254). Goodwin attempted to purchase three (8) ounces of cocaine 
from Pete Harvey for Agent Hill January 7-8, 1963. Goodwin main- 
tained stoutly throughout the trial that he had been made no promises 
and that he had received no considerations in any form whatsoever 

in return for his testimony on behalf of the United States against the 
Defendants Joseph Davis and Ida Davis and Jerry McCutcheon. Although 
Goodwin and Woodward had been indicted in the conspiracy along with 
McCutcheon and Joseph Davis and his wife Ida, at the time of trial only 
the Davises and McCutcheon were on trial and the other two (2) named 
co-conspirators appeared inthe trial as witnesses for the Government. 


Pearl Woodward, an alleged co-conspirator against whom the 
indictment had been dismissed, according to her testimony and other 
evidence was a woman thirty-five (35) years old who had been in the 
toils of the law since childhood and who was a prostitute, an expert 
shoplifter and who had been convicted of uttering a forged United States 
check. Miss Woodward had lived with or indulged in sexual relations 


with a great number of men, many of whom had either been convicted 


of narcotics offenses or were allegedly concerned in the narcotics 
trade or traffic. At the time of the giving of her testimony she was 
incarcerated and was serving a term of imprisonment for three (3) 
different offenses. (Tr. 786 ). She testified that during the period with 
which this indictment was concerned and with which her testimony was 
concerned that she used such a large quantity of narcotics that things 
were "HAZY." | Pearl had known Jerry McCutcheon for fifteen (15) 
years and that about 1963 the relationship became closer. (Tr. 507). 
That she dealt with Jerry McCutcheon in narcotics and with clothes 
that she was stealing and that she stole any kind of clothes. (Tr. 508). 
That after she had purchased narcotics from Jerry McCutcheon for a 
period of time and paid him cash for the drugs, she thereafter brought 
clothing which she had stolen to Jerry McCutcheon to pay for narcotics 
used by her personally. (Tr. 509 et seq.). That thereafter she 
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frequently came to the apartment of Jerry McCutcheon to deliver 


clothing. 


There came a time also when Jerry McCutcheon began to use 
the apartment of Pearl Woodward to "process" his narcotics. (Tr. 
511). He paid the rent for the apartment and gave her a supply of 
drugs for her use. Pearl Woodward's testimony with respect to the 
location of her two (2) apartments was conflicting. On one occasion she 
testified that she had two (2) apartments in one building located on 
Euclid Street, Northwest, on other occasions she testified that one of 
the apartments, number 411, was located on Girard Street, Northwest _ 
and that the other apartment, number 22, was located on Euclid Street, 
Northwest. (Tr. 750). She said that she merely meant that "one was 
upstairs and the other downstairs." (Tr. 763 ). | 


| 

Pearl said that she saw Jerry go into premises 648 Lamont 
Street, Northwest, in the District of Columbia, which said premises 
were occupied by Joseph Davis, more than twenty (20) times. (Tr. 
518). Thereafter it was demonstrated that at a prior trial she had 
testified that she only saw McCutcheon enter premises of the Davises 
on two (2) occasions. Pearl testified in detail relative to transactions 
that she allegedly overheard on the telephone between McCutcheon and 
the Davises and as to conversations (over objections of counsel for the 
Davises) had between herself and McCutcheon relative to narcotic 
transactions between Joseph Davis and Jerry McCutcheon. : (Tr. 518- 
_ 529). Miss Woodward testified that she was at all times during the 
period of the indictment a narcotics addict who used or consumed one- 
half (1/2) ounce of heroin per day and that she had been to the District 
of Columbia General Hospital on three (3) occasions and to the Federal 
facility at Lexington, Kentucky for narcotics addiction on two (2) 
occasions in an effort to treat her narcotics addiction or reduce the 
volume of narcotics necessary to satisfy her craving for narcotics. 
Miss Woodward stated very frankly that she had made her living for 
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the past fifteen (15) years by stealing. (Tr. 608 ). Although she testi- 
fied that she had'seen the Defendant Ida Davis on a number of occasions 
and had talked to her on a number of occasions, she admitted that at a 
prior trial of this cause that she had talked to Ida Davis on one single 
occasion. (Tr. 613-614). 


Agent Hill's testimony indicated purchase of narcotics on the 
aforementioned dates from William Goodwin and that on one occasion 
he had been present in an apartment and had seen the Defendant 
McCutcheon at a time when it was believed that McCutcheon was trans- 
ferring to Goodwin narcotic drugs. Hill said that he falsely pretended 
to McCutcheon that he was engaged in the business of stealing or sell- 
ing stolen clothing and that he attempted to obtain the confidence of 
McCutcheon through this method. (Tr. 215 ). Hill stated that 


Goodwin toid him he was getting drugs sold to Hill from one Pete 
Harvey and from the Defendant Jerry McCutcheon. (Tr, 254). 


Hill testified over the vigorous objections of counsel for Joseph 
Davis that he was present in a night club known as "Kelly's" along with 
the witness William Goodwin on January 10 or January 11, 1963 and 
that Goodwin pointed out to him the Defendant Joseph Davis (Tr. 213 
et seq.) and that Goodwin told Hill that narcotics were obtained by 
McCutcheon from the Defendant Daivs but that Goodwin could not do 
business directly with Davis. (Tr. 213 et seq.). The testimony con- 
cerning this conversation was objected to at every stage of the pro- 
ceedings by counsel for the Davises. 


Narcotics Agent LaForrest Russell testified that he had made 
a purchase of heroin from Goodwin February 26, 1963 and that he had 
been advised by Goodwin that the heroin came from McCutcheon. 
(Tr. 270 et seq.). Russell said that Hill had spent Two or Three 
Thousand Dollars for narcotics with Goodwin. (Tr. 295). Russell 
knew that Goodwin was a narcotics peddler because of information 
received through the Bureau of Narcotics. (Tr. 288-289). 


1 | 
| 


THE EXECUTION OF THE SEARCH WARRANT | 


About 4:30 A.M., the morning of October 1, 1963, a Search 
Warrant was executed on premises 648 Lamont Street, Northwest, 
occupied by Appellant Joseph Davis and his wife, the Defendant Ida 
Davis. (Tr. 314; 354). The Search Warrant had been obtained about 
7: 00 or 8: 00 P.M. September 30, 1963. (Tr. 404-405). After obtention 
of the Search Warrant, efforts were made by the agents to ascertain 
the whereabouts of the Appellant Joseph Davis. (Tr. 406). The agents 
determined that it was "preferable to have Mr. Davis af home at the 
time the Warrant was served upon him.." (Tr.-439. "An automobile 
containing narcotics agents was parked nearby the home of Appellant 
Davis considerably before 4:30 A.M. or 4:45 A.M. for the single and 
sole purpose of awaiting the arrival of Joseph Davis upon his premises. 
(Tr. 406-410). When the Appellant Davis approached his home about 
4:30 A.M. or 4:45 A.M. and after he had entered his close and had 
entered his yard and was in fact upon the porch of his house, narcotics 
agents pursued him. (Tr. 354; 412). It was the intent and purpose of the 
narcotics agents to arrest Mr. Davis before he had an opportunity to 
throw away or destroy any evidence, and it was the intent and purpose 
of the officers to use the Search Warrant for this purpose. (Tr. 410- 
411). The officers, some of whom had been asleep for some period of 
time in an automobile near the entrance of Appellant Joseph Davis' 
home,were awaken when Davis approached his house. They jumped 
up and when Davis was upon his porch called to him. (Tr. 412). At 
this time the agents testified that Davis placed his hand toward his 
mouth as if to swallow something; they rushed into the gate of the Davis 
yard. (Tr. 414; 381 et seq.). | 


The agents testified that they throttled Davis; they could feel his 
Adam's apple moving as though he were swallowing; that they were un- 
able to recover whatever it was that Davis had swallowed, if indeed he 
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had swallowed. The agents testified that Davis yelled, apparently to 

his wife, "Ida, the police are here." and that thereafter the sound of 

a toilet flushing twice could be heard. (Tr. 418). Thereafter an en- 
trance to the house was effected and nothing was recovered or seized 
under the Search Warrant. (Tr. 318.). Counsel for Appellant Davis moved 
to exclude as evidence in the case testimony concerning the seizure 

of Davis, the placing of his hand to his mouth as though swallowing 
something and testimony concerning the flushing of the toilet together 
with testimony explaining to the jury the supposed significance of these 
two events (Tr. 361-363) upon the ground that the same resulted from 
an unlawful search and seizure. The trial court ruled that when Davis 
was seized he was in fact "arrested"; that there was probable cause for 
the arrest and that, therefore, testimony concerning the arrest of Davis, 
his apparent attempt to swallow something, testimony concerning the 
hearing of the toilet flushing twice and related events were all admis- 
sible. (Tr. 367). 


The Bench Warrant was issued to the United States Marshal. The 
Warrant was executed by one Deputy United States Marshal Dudley to- 
gether with four narcotics agents who apparently played the major role 
in the arrest of the Davises. (Tr. 341). At the time of the arrest 
Joseph Davis was arrested outside of his home and brought by the 
agents into his home. Ida Davis was arrested inside the home in her 
livingroom. The agents searched remaining portions of the home and 
discovered no narcotics and any other incriminating evidence but did 
discover and did seize some glassine paper bags from a room other 
than the room in which Ida Davis was arrested. (Tr. 337-339). The 
Government at the trial sought to introduce the glassine bags. Counsel 
for the Davises objected on the ground that the seizure of the glassine 
bags was not incidental to the arrest. This contention was upheld by 
the Honorable Judge Pine and the glassine bags, per se, were excluded 
from evidence. Despite this ruling, and over vigorous objection of 
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counsel for the Davises, Ida Davis, when testifying as a witness on her 


own behalf was questioned by the prosecutor as to the presence of the 
glassine bags in her home. (Tr. 974). Defense counsel objected upon 
the ground that the evidence having been wrongfully seized should have 
been excluded for all purposes and that the United States was doing by 
indirection what it could not do by direct action as a result of the 
ruling of the trial court excluding the glassine bags from evidence. 
(Tr. 975). Moreover, after the cross-examination of Ida Davis dis- 
closing the presence of the very self-same glassine bags that had been 
ordered excluded from evidence, a Federal Narcotics Agent, Thompson, 
was permitted to testify over objections that these self- same glassine 
bags ("Government's Exhibit No. 5 for Identification") were used for 
the packaging of narcotics drugs. (Tr. 425, 975). | 
The Defendant Ida Davis took the stand to testify as a witness in 
her own behalf and denied knowing or ever seeing Pearl Woodward. 
(Tr. 893). After a series of questions all referring to the period of 
the existence of the alleged conspiracy, the years 1961 and 1962 (Tr. 
894), which included her places of residence during those two years 
(Tr. 894), whether or not she lived at 648 Lamont Street, Northwest 
with her husband at that address during those years (Tr. 894), the occu- 
pation of her husband (Tr. 894-895), she was asked the various occupa- 
tions of her husband during the years 1961 and 1962. (Tr. 895-896). 
Without again repeating the years referred to (1961-1962), counsel for 
Mrs. Davis asked Mrs. Davis, ''Was your husband ever engaged in the 
business of selling narcotics, dope, heroin, cocaine or anything of this 
sort?" Mrs. Davis testified, "He was not." (Tr. 896). When on cross- 
examination, and over the objection of counsel for Joseph Davis, Mrs. 
Davis was interrogated as to her knowledge of a prior conviction of 
Joseph Davis for violation of the narcotics statutes, she was asked 
whether or not she had heard that Davis had been convicted of each 
Count of an Indictment in which he was convicted in the year 1953. 
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The Court ruled that defense counsel had "opened the door."" The Court 
further ruled that the evidence of this criminal record would be received 
only for the purpose of impeaching Ida Davis as a witness. (Tr. 1028). 
Over objections, Ida Davis was asked whether or not on October 1, 1963 
some one in her house had flushed narcotics down the toilet. At this 
stage counsel for the Davises objected and asked for a mistrial and was 
denied. (Tr. 1022). 


Counsel for the Davises requested that the jury be taken to prem- 
ises 648 Lamont Street, Northwest for the purpose of ascertaining wheth- 
er or not the flushing of a toilet could be heard from outside the premises, 
representing to the Court that an experiment had been performed by him- 
self, co-counsel and the Davises with the result that the sound of a flush- 
ing toilet could not be heard. (Tr. 1122-1123 et seq.). 


The Defendants Davis requested the jury to be charged in their 
prayer for instruction No. 15 as follows: 


‘f under these instructions you find that the Gov- 
ernment has proved that the criminal conspiracy 
charged in the indictment existed, you must then de- 
termine whether or not any of the defendants charged 
here was a party to the conspiracy. In this regard 
you are instructed that before you can convict a de- 
fendant of this conspiracy, there must be proof that he 
had knowledge of the existence of the conspiracy and 
with that knowledge intentionally did some act or thing 
to further and carry it on. A single act may be the 
foundation for drawing one within the ambit of a con- 
spiracy. But, since conviction of conspiracy requires 
an intent to participate in the unlawful enterprise, the 
single act must be such that one may reasonably infer 
from jit such an intent. However, in a multi-party con- 
spiracy of the sort charged in this case, with actors 
allegedly performing many different acts in many 
places, the inference of participation in a conspiracy 
does not necessarily follow from a contact by one of 
the defendants with one member of the conspiracy. 
Where it is shown that one of the defendants did have 
a single contact with a person whom you find to be a 
member of a conspiracy, before you can convict that 
defendant for the offense of conspiracy, it must also 
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be proved beyond a reasonable doubt that the defendant 
knew of the conspiracy and associated himself with it." 


This prayer was denied, (Tr. 1084). Defendants Davis in their prayer 
for instruction No. 16 requested that the jury be instructed: : 


"There are a number of steps which you must fol- 
low in order to determine whether a defendant was a 
member of a conspiracy. First, you must find that 
there was a conspiracy. Second, you must consider all 
the evidence directly relating to a defendant in order 
to determine whether he was a member of that con- 
spiracy. In determining whether he was a member or 
not you cannot consider any conversations which were 
made when he was not present. In determining wheth- 
er he was a member, you cannot consider any acts 
done by others in his absence. Third, only if you find 
beyond a reasonable doubt that a conspiracy existed 
and that a defendant was a member of the conspiracy 
can you consider conversations of and acts done by 
co-defendants or alleged co-conspirators ey an 
absent defendant. 


"In other words, in considering whether or not a 
defendant on trial was a member of the conspiracy 
charged, you must do so without regard to, and inde- 
pendently of, the statements, acts, and declarations 
of others in hhis absence." 

This prayer was denied. (Tr. 1085-1086). At the conclusion of the 
Court's charge counsel for Appellant Davis objected to the denial of 
their requested instructions under the theory of the Villa Roma case, 
(JA 41). With respect to the denied prayer No. 16, the Court over the 
objection of counsel thereafter instructed the jury by using paragraph 
two (2) of the requested prayer plus other language which was objec- 


tionable to counsel for the Appellant Davis. (JA 45-47). ! 


Defendants' motion for acquittal at the close of all the evidence 
was denied. (Tr. 1136). The jury found the Appellant Davis guilty as 
charged. (Tr. 1295). Defendant Davis was sentenced to the maximum, 
a term of imprisonment of twenty (20) months to five (5) years. (Tr. 
8). This appeal followed. : 
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STATUTES INVOLVED 


Title 18, United States Code, Section 371 (1958 edition as amended) 
provides: 


“HE two or more persons conspire either to commit 
any offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or 
for any purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, each shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both. 


"H, however, the offense, the commission of which 
is the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed the 
maximum punishment provided for such misdemeanor. 


"Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any man- 
ner facilitates the transportation, concealment, or sale 
of any such narcotic drug after being imported or 

#t in, knowing the same to have been imported or 


brought 

brought into the United States contrary to law, or con- 
spires to commit any of such acts in violation of the 
laws of the United States, shall be imprisoned not less 
than five or more than twenty years and, in addition, 
may be fined not more than $20,000. * * * 


"Whenever on trial for a violation of this sec- 
tion the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury.” * * * 


Title 26, United States Code, Section 4704(a) (1958 edition) pro- 
vides: 


| "3 shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person 
in whose possession the same may be found." * * * 
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Title 26, United States Code, Section 4705(a) (1958 edition) pro- 
vides : 


"It shall be unlawful for any person to sell, saree 
exchange, or give away narcotic drugs except in pursu- 
ance of a written order of the person to whom such arti- 
cle is sold, bartered, exchanged, or given, ona form to 
be issued in blank for that purpose by the eee or 
his delegate." * * * 


| 
RULE INVOLVED 
i 


Federal Rules of Criminal Procedure, Rule 41(e) provides: 


". . . A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the prop- 
erty and to suppress for use as evidence anything so ob- 
tained on the ground that (1) the property was illegally 
seized without. warrant, or (2) the warrant is insuffi- 
cient on its face, or (3) the property seized is not! that 
described in the. warrant, (4) there was not probable 
cause for believing the existence of the grounds on which 
the warrant was issued, or (5) the warrant was on any 
issue of fact necessary to the decision of the motion. 
the motion is granted the property shall be restored un- 
less otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made in 
the district where the trial is to be had. The motion 
shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its discre- 
tion may entertain the motion at the trial or hearing." 


CONSTITUTIONAL PROVISIONS INVOLVED 
| 
Amendment Four to the Constitution of the United States provides: 


"The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things 
to be seized." 
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Amendment Five to the Constitution of the United States provides: 


“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation." 


STATEMENT OF POINTS 


L 


When Officers reject opportunities to execute a Search Warrant 
and await arrival of a suspect upon his premises to search him, the 
fruits are inadmissible. 

IL 

Evidence of concealment is inadmissible to prove a violation of 

the general conspiracy statute. 
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Appellant was prejudiced by an inadequate charge to the jury upon 
the subject of conspiracy and by denial of his Prayers for Instruction 
Numbered 15 and 16. 


Iv. 


Admitting Appellant's criminal record into evidence was preju- 
dicial error. 


15 | 


Vv. 


By allowing cross-examination as to the presence of previously ex- 
cluded evidence in the home of Appellant, which evidence was seized after 
the conspiracy was ended, the Court below committed prejudicial error. 


SUMMARY OF ARGUMENT 
L 


| 
Narcotics agents used the pretext of a Search Warrant to seize 

Joseph Davis for the sole purpose of searching his body and person. A 
Search Warrant having been obtained on the night of September 30, 1963, 
agents sought to ascertain the whereabouts of Joseph Davis because it 
was their real desire to arrest and search him. They awaited his ar- 
rival in front of his home for some considerable period of time. When 
he entered his yard, he was effectively arrested by their calling out to 
him, "police." Whereupon he placed his hand to his mouth. The agents 
seized him, throttled him, opened his mouth and attempted to extricate 
whatever was supposedly swallowed. Davis then yelled to his wife, ‘Ida, 
police," Thereafter the sound of a toilet flushing was heard. 

| 


Appellant says that fruit of his illegal arrest was the evidence of 
testimony of the agents as to his having attempted to swallow something 
and testimony of his crying out to his wife and the sound of the flushing 
toilet, together with opinion evidence by other agents that these actions 
indicated the probability of narcotics omthe person of Joseph Davis and 
in his home. The rationale of McKnight v. United States, 87 App. D.C. 
151 applies: a Warrant can not be used legally for a purpose other than 
that for which it was designed; an Arrest Warrant can not be converted 
into a Search Warrant by rejecting a convenient and present opportunity 
for its execution, likewise a Search Warrant can not be converted into 
an Arrest Warrant by rejecting convenient and present opportunities for 
its execution so that a given individual might be arrested under its aegis. 


16 
IL 


Over objection,the trial court admitted evidence that Joseph Davis 
attempted to conceal narcotics that must have been on his person by swal- 
lowing them,and his wife, or some other person in his home, attempted 
to conceal narcotics by flushing the toilet. This was done wholly through 
opinion evidence given by 2 narcotics agent, the motion of Davis in plac- 
ing his hand to his mouth when apprehended and the sound of the toilet 
flushing after he had called out to his wife indicated destruction or con- 
cealment of possible narcotic evidence. Secondly, the Government intro- 
duced testimony concerning a conversation had by Joseph Davis with a 
witness and co-conspirator Pearl Woodward wherein he indicated that 
he did not want his name involved in the matter of the arrest of Mc- 
Cutcheon and Woodward for narcotic violations and that he had already 
cautioned them to “be careful." All of these matters constituted evi- 
dence of concealment and not actions done in furtherance of the con- 
spiracy so that such evidence was admitted in violation of the rule of 
law announced in Krulewitch v. United States, 336 US. 440. 


i 


The trial court failed to adequately, lucidly and clearly define and 
set forth what was requisite to find Appellant Davis guilty of the crime 
of conspiracy. The charge interspersed instructions with respect to 
conspiracy and instructions with regard to substantive Counts of the In- 
dictment with which Davis was not charged such that the charge as a 
whole was confusing to the jury. Defendants’ requests for instruction 
set forth in Defendants’ Prayers Numbered 15 and 16 clearly stated the 
law. These requests for instruction were erroneously denied and the 
confusion of the jury was added to by giving paragraph two (2) of Prayer 
No. 16 together with another paragraph of objectionable language. 


17 
Iv. 


Davis was severely prejudiced by the admission into evidence of 
his criminal record, This was accomplished through the cross-exami- 
nation of his wife Ida, a co-defendant who testified on her own behalf. 
Her eight (8) pages of testimony on direct examination had to do only 
with events of the years 1961, 1962 and 1963. She was asked had her 
husband ever engaged in selling narcotics. The trial court erred in its 
finding, under the circumstances, that this "opened the door" to cross- 
examination of the wife as to the criminal record of her husband who 
had ten (10) years before, in 1953, been convicted of a narcotic viola- 


tion. 


V. 


Appellant was prejudiced by the action of the trial court in per- 
mitting cross-examination of Appellant's wife as to the presence in her 
home of certain glassine bags after the trial court itself had ruled that 
glassine bags seized at the time of her arrest five (5) months after the 
end of the conspiracy and in a place other than the room in which she 
was arrested were not admissible. | 


Nevertheless, the Government was permitted to ask the wife if 
glassine bags in her home were similar to the glassine bags that had 
been testified concerning and were the same glassine bags used to con- 
tain narcotics purchased in this case by the Federal Agents. This evi- 
dence was prejudicial and was erroneously admitted because evidence 
of the bags being present in the home had been excluded and should 
have been excluded for all purposes and because the evidence was seiz- 
ed five (5) months after the end of the conspiracy and the possession of 
the glassine bags in question could not have been in furtherance of the 
conspiracy. In the third place, the question on cross-examination as 
to the presence of glassine bags was improper because not covered in 
direct examination and no foundation had been laid. : 


WHEN OFFICERS REJECT OPPORTUNITIES TO EXECUTE 

A SEARCH WARRANT AND AWAIT ARRIVAL OF A SUSPECT 

UPON HIS PREMISES TO SEARCH HIM, THE FRUITS ARE 
INADMISSIBLE 


On the night of September 30, 1963 Federal Narcotics Agents ob- 
tained a United States Search Warrant for premises 648 Lamont Street, 
Northwest, the residence of Appellant Joseph Davis and his wife Ida. (Tr. 
349). The Warrant authorized the search of the entire premises for 
heroin and narcotics paraphernalia. This Warrant was obtained some 
time prior to 7:00 o'clock P.M. September 30, 1963. The Narcotics 
Agents proposed to execute the Search Warrant at a time when the Ap- 
pellant Joseph Davis could be found in his premises. (Tr. 408). A raid- 
ing party was gathered together but it was determined that before the 
Search Warrant would be executed the whereabouts of Joseph Davis 
must be ascertained. (Tr. 406). The several narcotics agents made 
efforts to ascertain the whereabouts of Joseph Davis. (Tr. 406-408). 
The automobile in which the agents rode was parked near the Joseph 
Davis residence and the agents waited for the approach of Joseph Davis. 
While so doing at least one of the agents, Hill, fell asleep. (Tr. 406). 

It was never ascertained precisely how long the agents awaited the ap- 
proach of Joseph Davis but the record indicates that it was some con- 
siderable period of time. (Tr. 405-423). The agents said they waited 
because ". . . it was preferable to have Mr. Davis at home at the time 
the Warrant was served upon him.” E was also known by the agents 
that the house was occupied by the wife and mother of Davis. (Tr. 422). 


The wait was rewarded with success. Joseph Davis was seen approach- 
ing his house. Agent Hill was awakened and according to a pre-deter- 
mined plan agents Hill and Russell were to approach Davis first for the 
purpose of preventing the destruction of any evidence that might be at 
his disposal. (Tr. 405-422). When Joseph Davis had gotten into his 
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yard and was upon his porch, the agents yelled to Davis indicating that 
they were police and at the same time, the agents testified, Joseph Davis 
placed his hand to his mouth as though to swallow something. The agents 
rushed into the yard, grabbed Davis, threw him to the floor of the porch, 
attempted to force open his mouth, and one agent placed his hand into his 
mouth in an effort to extricate that which they believed he had swallowed. 
Over objection it was testified to later by another agent that frequently 
persons in the narcotics traffic will dispose of narcotics evidence by 
swallowing the same. (Tr. 384). This was, of course, over the objection 
of Davis' counsel, After the agents had removed their hands from his 
mouth, presumably, they say that he yelled, ''Ida, Ida, police." Shortly 
thereafter, according to the agents, the sound of a toilet flushing twice 
was heard. The Government, over objection, was permitted to introduce 
testimony of another narcotics agent to the effect that frequently nar- 
cotics suspects flushed narcotics evidence down toilets. : 


| 
The arrest of Davis presents, indeed, a most curious set of cir- 


cumstances, The agents maintained stoutly that they did not at any time 
arrest Davis on this occasion while, on the other hand, the trial court 
made a finding, and so ruled, that when Davis was seized he was "ar- 
rested." In the view of the Appellant Davis, the admission of the evi- 
dence in the form of testimony as to the attempted "swallowing" by Davis 
and the "toilet flushing" was highly prejudicial error whether or not it 
be determined that the conduct of the narcotics agents amounted to actual 
arrest of Davis or that Davis was never in fact "arrested." This Appel- 
lant says that because if indeed he had been arrested such an arrest was 
in violation of the rationale of the principle of law announced by this 
Court in McKnight v.. United States, 87 App. D.C. 151, 183 F. 2d 977, 978. 
If, on the other hand, it be determined as ee by the narcotics 
agents, that Davis was not arrested, then it is pbanaeates bear that the 
officers had no right to search him and violate his person in a futile at- 
tempt to seize evidence and thereafter to testify as to what they sought 


and what the actions of Davis indicated to them coupled with testimony 


20 


as to the sound of a flushing toilet and testimony as to what it indicated 
to the mind of the narcotics agent. 


I may very well be that a strict application of the applicable rule 
of law in cases such as this might render fairly accurate guesses on the 
part of narcotics agents and other law enforcement officials ineffective 
even though such a guess might in another case be rewarded by seizure 
of incriminating evidence. 

First, this Appellant says to this Court that although the facts here 
amount to almost an exact converse of the factual situation in McKnight, 
supra, counsel for Davis says to this Court that the rationale of the law 
enunciated in McKnight is equally as applicable here as it would be ina 
situation where an Arrest Warrant was used for the purpose of search- 
ing a man's home. To put it quite simply, Warrants of Arrest cannot be 
converted into Warrants of Search by the mere expedient of awaiting the 
return of the suspect and permitting him to enter his home before ar- 
resting him while in the interim rejecting opportunities to arrest that 
suspect on the street. That, succinctly, states the law set forth in 
McKnight. Appellant says that the converse is also true. A Search 
Warrant may not be converted by the officer or agent into an Arrest 
Warrant by the mere expedient of patiently awaiting the arrival of a 
suspect upon his own premises before the execution of a Search War- 
rant. k is a principle of law so well established as to not require cita- 
tion of authority, that the arrest may not be incidental to the search 
and where the search is the prime moving factor and the arrest an in- 
cident thereof seizures made as a result are in violation of Amend- 
ment IV and the fruits cannot be introduced in evidence against the citi- 
zen. McKnight v. United States, 87 App. D.C. 151, 183 F.2d 977; Wosth- 
ington v. United States, 166 F.2d 557; Henderson v. United States, 12 
F.2d 528; 51 ALR 420; Lee v. United States, 98 App. D.C. 97, 232 F.2d 
354; United States v. Di Re, 332 U.S. 581, 595, 92 L.ed. 210. In the 
McKnight case the officers, "purposefully refrained from arresting 
him [McKnight] in the street." Here the officers likewise purposefully 
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refrained from arresting Davis in the street and awaited his arrival upon 
his own premises before calling to him, "police," thereby effectively 
| 
placing him under arrest, I is important here to note that at that very 
moment, the moment when the police called out to Davis, "police," for 
all practical and legal purposes Davis was under arrest, John Patrick 
Henry v. United States, $61 U.S. 98. The officers, of course, could not 
legally arrest Davis with,an Arrest Warrant and absent probable cause. 
Now the United States contends that there was an arrest and that that 
arrest took place after Davis had been seized and after he had placed 
his hand to his mouth. According to the Supreme Court decision in the 
John Patrick Henry case, supra,. the arrest took place at the very mo- 
ment when the motion or movement of the suspect was arrested. In the 
case of Davis here the arrest took place when the officers rushed into 
his yard yelling, "police." | 
It is true in the field of law as it is in the field of life that “every 
tub must stand on its own bottom." So it is true that a decision in every 
case must be bottomed upon the particular and peculiar facts of that 
case. Be that as it may, an examination of the applicable decisions 
touching upon the McKnight rationale will certainly be informative if 
not illuminating: As an instance we are told by the Supreme Court of 
the United States of America in United States v. Di Re, 92 L.ed. 216: 
"The Government says it would not contend that, 
armed with a search warrant for a residence only, it 
could search all persons found in it. But an occupant 
of a house could be used to conceal this contraband 
on his person quite as readily as can an occupant of a 
car. Necessity, an argument advanced in support of 
this search, would seem as strong a reason for search- 
ing guests of a house for which a search warrant had 
issued as for search of guests in a car for which none 
had been issued. By a parity of reasoning with that on 
which the Government disclaims the right to search 
occupants of a house, we suppose the Government would 
not contend that if it had a valid search warrant for the 


car only it could search the occupants as an incident to 
its execution. How then could we say that the right to 
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search a car without a warrant confers greater latitude 

to search occupants than a search by warrant wouldper- 

mit?" 
What the Supreme Court says in the above-quoted portion of Di Re but- 
tresses the position of Joseph Davis in this case. Surely if the Search 
Warrant does not confer upon the agent the right to search the occupants 
of 2 premises, there was no right here in this case conferred upon the 
officers to search the body and person of Joseph Davis. We say that 
Davis was arrested when his freedom of motion was interfered by the 
narcotics agents when they yelled out, "police." At this time they had 
seen Davis make no suspicious move, had seen him attempt to swallow 
nothing, and had, indeed, no probable cause to arrest him for any pur- 
pose. 


The fruits of the illegal search and seizure in this case were the 
testimony as to the alleged conduct of Joseph Davis in attempting to 
swallow what the officers were suspicious as to what might have been 
incriminating narcotics evidence and the testimony of his having called 
out to his wife, “police” and the testimony as to the hearing of the toilet 
flushing together with opinion evidence as to the fact that the action of 
Davis indicated that he was probably swallowing narcotics evidence be- 
cause such was the characteristic conduct of persons in the narcotics 
trade when apprehended and testimony that persons in narcotics traffic 
frequently dispose of narcotics evidence by flushing the same down a 
toilet. The law in this jurisdiction upon the subject was written by the 
late Chief Justice Vinson, then an Associate Justice of this Court, Spoke 
for the Court in Nueslein v. United States, 73 App. D.C. 85, 115 F.2d 
690: 

The crucial thing ‘found’ in this ‘search’ was a 
declaration of fact by the defendant that has become 
decidedly incriminating. Yet the derivations of the IVth 
and Vth Amendments are distinct. Undoubtedly in each 


provision, the framers had specific abuses of govern- 
mental power in mind. Grammatic logic also leads to 
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the result that the IVth and Vth Amendments treat sepa- 
rate problems. The IVth secures one type of privacy; 
the Vth protects against testimonial compulsion. | 


x * *£ *& * 


"The federal rule which we are applying to this 
case has been called an expression of misguided senti- 
mentality, a rule more apropos for a fox hunt than for 
the catching of brutal criminals. It may be that the 
courts at times by giving force to the principles in the 
Bill of Rights have handed scheming, calculating,' pre- 
meditating felons too many effective instruments in 
the legal battle before the penitentiary portals. The 
IVth Amendment, however, was not written for felons 
alone. It not only includes misdemeanants, but also 
the great bulk of the population, the innocent. Ordi- 
narily, the individual is entitled to the privacy of his 
home, But when the individual through his actions be- 
comes a suspect, the sanctity of his home is not quite 
so inviolable; the public interest in bringing criminals 
to trial cuts across that sanctity. But even then the 
Constitution requires an orderly procedure. . ."__ 


IL 


EVIDENCE OF CONCEALMENT IS INADMISSIBLE TO PROVE 
A VIOLATION OF THE GENERAL CONSPIRACY STATUTE 


For purposes of this point in the Argument Appellant refers to the 
factual statement set forth in the preceding point I of the Argument and 
for that reason will not again set forth the facts and circumstances sur- 
rounding the evidence testified to as to the events of the early morning 
hours of October 1, 1963 relative to the seizure of the person of Joseph 
Davis, the opening of his mouth and the testimony concerning his having 
apparently attempted to swallow incriminating evidence together with evi- 
dence of testimony concerning the sound of a flushing toilet. The Indict- 
ment in this case (JA 7) charged the Appellant Joseph Davis with the 
crime of conspiring to violate the narcotics laws to sell, barter and pos- 
sess narcotics drugs. The acts of Davis on his porch in those early 
morning hours of October 1, 1963, as well as the testimony concerning 
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the sound of the flushing toilet, if given the inference advanced by the 
United States would indicate an attempt on the part of Davis on the porch 
and an attempt on the part of his wife Ida inside the bathroom of his home 
to conceal evidence or to conceal the conspiracy. There is no other in- 
ference possible. 


After the conspiracy had definitely come to a close by the arrest 
of Jerry McCutcheon and William Goodwin, on October 2, 1963, accord- 
ing to the testimony of Pearl Woodward she was contacted by telephone 
and conversed in person with Joseph Davis. (Tr. 548-558). Counsel for 
Davis objected vigorously to this testimony but the trial court judge ad- 
mitted the testimony against the Appellant Joseph Davis apparently on 
the theory that the conversations had with Pearl Woodward constituted 
admissions against interest. The testimony of Pearl Woodward was: 


“THE WITNESS: "This is how these people came 
to my house. I don't want to be involved and I don't 
want you people calling my name in this thing. So now, 


that's what.’ Now, at the time I didn't know who had 
been to his house.” (Tr. 550). 


z= * © © * 


"A. He said that he knew that they had warrants 
and he told ‘you people’ to be careful, 


"Q. When he said ‘he told you people’ -- 


"A. He meant Jerry and I to be careful with the 
drugs, because he knew they had the warrants. 


"Q. And did he make a reference to you when he 
was talking to you on October 2d, 1963, about some 
earlier conversation with Jerry? (Tr. 551). 


"A. Yes, he did. 
"Q. And what was that? 
‘A He said he had told that man -- referring to 
Jerry -- that they did have the warrants.” (Tr. 552). 
The amazing fact is that the testimony relative to "be careful" not 
only parallels but, indeed, is almost identical to the testimony in Krule- 
witch v. United States, 336 U.S. 440, 93 L.ed. 790, 793, "be very careful." 
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Not only was the evidence of the activity on the porch October 1, 
1963 (Tr. 406 et seq.), the flushing of the toilet (Tr. 814) (Tr. 1021) and 
the testimony of Pearl Woodward relative to her conversations with 
Joseph Davis after the effective end of the conspiracy squarely in viola- 
tion of the rule of law announced by the Supreme Court of the United 
States in the Krulewitch case, supra, but in the case of Joseph Davis it 
was particularly prejudicial in view of the fact that the evidence against 
Joseph Davis depended heavily for its validity upon the testimony of the 
witness Pearl Woodward and because other evidence against Davis was 
quite flimsy. E must be borne in mind also that in this case Joseph 
Davis and his wife Ida were charged only in the conspiracy Count, Count 
One (1) of the Indictment. Appellant commends to this Court the words 
of wisdom of Mr. Justice Jackson in his concurring opinion in the 
Krulewitch case, supra. | 


", . . In other words, a conspiracy often is proved by 
evidence that is admissible only upon assumption that 
conspiracy existed. The naive assumption that preju- 
dicial effects can be overcome by instructions to the 
jury, cf. Blumenthal v. United States, 332 U.S. 539, 
559, 92 L.ed. 154, 169, 68 S.Ct. 248, all practicing 
lawyers know to be unmitigated fiction. See Skidmore 
v. Baltimore & O. R. Co. (CCA 2d NY) 167 F.2d 54. 


"The trial of a conspiracy charge doubtless im- 
poses a heavy burden on the prosecution, but it is!an 
especially difficult situation for the defendant. The 
hazard from loose application of rules of evidence is 
aggravated where the Government institutes mass 
trials. Moreover, in federal practice there is no| 
rule preventing conviction on uncorroborated testi- 
mony of accomplices, as there are in many jurisdic- 
tions, and the most comfort a defendant can expect 
is that the court can be induced to follow the ‘better 
practice’ and caution the jury against 'too much re- 
liance upon the testimony of accomplices.' Caminetti 
v. United States, 242 U.S. 470, 495, 61 L.ed. 442, 457, 
37 S.Ct. 192, LRA 1917F 502, Ann Cas 1917B 1168. 


"A co-defendant in a conspiracy trial occupies 
an uneasy seat. There generally will be evidence of 
wrongdoing by somebody. Et is difficult for the indi- 
vidual to make his own case stand on its own merits 


26 


in the minds of jurors who are ready to believe that 
birds of a feather are flocked together. If he is silent, 
he is taken to admit it and if, as often happens, co- 
defendants can be prodded into accusing or contradict- 
ing each other, they convict each other . . oa 
This Appellant Joseph Davis says that his conviction was clearly 
in violation of the Krulewitch rule which is still unmistakably the clear 


and unequivocal law of the Land. 


Krulewitch was strengthened by a later pronouncement of the Su- 
preme Court in Grunewald v. United States, 353 U.S. 391: 
We think that the Government's first theory — 
that an agreement to conceal a conspiracy can, on 
facts ‘such as these, be deemed part of the conspiracy 
and can extend its duration for the purposes of the 
statute of limitations — has already been rejected by 
this Court in Krulewitch v. United States, 336 U.S. 


440, 93 L.ed. 790, 69 S.Ct. 716, and in Lutwak v. 
United States, 344 U.S. 604, 97 L.ed. 593, 73 S.Ct. 481." 


OL 


APPELLANT WAS PREJUDICED BY AN INADEQUATE 

CHARGE TO THE JURY UPON THE SUBJECT OF 

CONSPIRACY AND BY DENIAL OF HIS PRAYERS FOR 
' INSTRUCTIONS NUMBERED 15, AND 16 


Ef there was a conspiracy proved in this case, and that proposition 
is open to doubt, certainly the connection of Joseph Davis with, or in- 
volvement in,the conspiracy rested solely and wholly upon the testimony 
of co-conspirators Pearl Woodward, who testified that during the period 
she was constantly under the influence of heroin and that her memory 
was “hazy” (Tr. 645) and William Goodwin, a convicted dope peddler. 
There was no testimony or evidence of any transaction between Joseph 
Davis and either Pearl Woodward or William Goodwin. The testimony 
of these two accomplices had to do, in the main, with their contact with 
the Appellant Jerry McCutcheon. It was particularly important to Joseph 
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Davis to have the jury instructed with specificity upon the subject of con- 
Spiracy inasmuch as he was charged only in that Count of the Indictment 
while there were many Counts charging substantive narcotics offenses 
against co-conspirators Pearl Woodward, William Goodwin and Jerry 
McCutcheon. Davis requested that the jury be instructed as follows: 


| 
"THE DEFENDANTS DAVIS' PRAYER NO. 15 | 


"If under these instructions you find that the Gov- 
ernment has proved that the criminal conspiracy | 
charged in the indictment existed, you must then de- 
termine whether or not any of the defendants charged 
here was a party to the conspiracy. In this regard you 
are instructed that before you can convict a defen 
of this conspiracy, there must be proof that he had 
knowledge of the existence of the conspiracy and with 
that knowledge intentionally did some act or thing to 
further and carry it on. A single act may be the foun- 
dation for drawing one within the ambit of a conspiracy. 
But, since conviction of conspiracy requires an intent 
to participate in the unlawful enterprise, the Single act 
must be such that one may reasonably infer from it 
such an intent. However, in a multi-party conspiracy 
of the sort charged in this case, with actors allegedly 
performing many different acts in many places, the in- 
ference of participation in a conspiracy does not neces- 
sarily follow from a contact by one of the defendants 
with one member of the conspiracy. Where it is shown 
that one of the defendants did have a single contact 
with a person whom you find to be a member of a con- 
Spiracy, before you can convict that defendant for the 
offense of conspiracy, it must also be proved beyond 
a reasonable doubt that the defendant knew of the con- 
Spiracy and associated himself with it,” 


"THE DEFENDANTS DAVSS' PRAYER NO. 16 


"There are a number of steps which you must 
follow in order to determine whether a defendant was 
a member of a conspiracy. First, you must find that 
there was a conspiracy. Second, you must consider 
all the evidence directly relating to a defendant in or- 
der to determine whether he was a member of that 
conspiracy. In determining whether he was a mem- 
ber or not you cannot consider any conversations | 
which were made when he was not present. In deter- 
mining whether he was a member, you cannot consider 
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any acts done by others in his absence. Third, only if 
you find beyond a reasonable doubt that a conspiracy 
existed and that a defendant was a member of the con- 
spiracy can you consider conversations of and acts done 
by co-defendants or alleged co-conspirators against an 
absent defendant. 


"in other words, in considering whether or not a 
defendant on trial was a member of the conspiracy 
ed, you must do so without regard to, and inde- 

pendently of, the statements, acts, and declarations of 

others in his absence." 
The Court denied Prayer No. 15 as amended and denied Prayer No. 16. 
(Tr. 1080-1086). Thereafter the Court's charge to the jury (JA 19-41) 
did not cover the law as requested in the aforegoing and aforementioned 
Prayers. After having charged the jury, counsel for Davis objected to 
the denial of all prayers of Davis that had been denied and to those not 
given in the language requested. (JA 41). After some colloquy at the 
bench, the Court agreed to give paragraph two (2) of Davis' Prayer No. 
16 with the addition of certain language to which Appellant Davis objected. 
(JA 45-47). 


Appellant Davis says that he was entitled to have the jury know and 
be instructed as he had requested in his Prayer No. 16, "Third, only if 
you find beyond a reasonable doubt that a conspiracy existed and that a 
defendant was a member of the conspiracy can you consider conversa- 
tions of and acts done by co-defendants or alleged co-conspirators 
against an absent defendant.” There was nothing whatsoever in the 
charge as a whole that did convey the meaning set forth in the requested 
Prayers 15 and 16. Moreover, and quite importantly, Appellant points 
out to this Court that the charge given by the trial court discussed the 
conspiracy Count at page 1264 of the Transcript of Record (JA 30) quite 
briefly and then began a lengthy discussion of the charges contained in 
a number of other Counts and then began a discussion of the conspiracy 
Count at page 1268 of the Transcript of Record (JA 32-32) and then read 
statutes with which Appellant was charged with having conspired to vio- 
late and began at page 1271 of the Transcript of Record (JA 34-35) a 
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discussion of legislative presumptions which could not possibly apply to 
the situation of Joseph Davis. The Court at page 1275 of the Transcript 
of Record (JA 37) began a definition of what the Court labeled the es- 
sential elements of the crime charged in the conspiracy Count and with- 
out stating to the jury that it was required to find the existence of all the 
elements of the crime of,conspiracy beyond a reasonable doubt proceeded 
to give the "elements" of all the Counts and to again make a reference to 
the legislative presumption but waited until the conclusion af its charge 
with respect to the other Counts before making such a statement to the 
jury. Appellant Davis says that this was highly confusing and all the 
more reason why Prayers 15 and 16 should have been given as requested. 
At pages 1248 through 1258 (JA 19-26) the Court read to the jury such 
instructions requested by Davis as had been granted but before reading 
each stated to the jury, "I shall now read to you defendant Davis' prayer 
number .. ." in each and every instance. If this did not add to the con- 
fusion of the jury, it certainly detracted from the strength of the law as 
presented in the requested instructions. See: Taylor v. United States, 
260 F.2d 737 (U.S. Ct. App. D.C.). 


IV. 


ADMITTING APPELLANT'S CRIMINAL RECORD | 
INTO EVIDENCE WAS PREJUDICIAL ERROR ! 

Ida Davis, wife of Appellant Joseph Davis, a co-defendant in the 
case below, was called as a witness in her own behalf. Her entire testi- 
mony on direct examination is found on pages 892 through 900 af the 
Transcript of Record, less than eight (8) pages. Starting at page 894 of 
the Transcript of Record, counsel for Defendants Ida and Joseph Davis 
asked Mrs. Davis a series of questions relative to where she lived in 
the years 1961 and 1962 (Tr. 894), whether or not she lived at her pres- 
ent address in the years 1961 and 1962 (Tr. 894), whether or not she 
lived there during those years with her husband (Tr. 894), the occupation 
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of her husband (Tr. 894), his occupation in the public relations business 
during the years 1961 and 1962 (Tr. 895-896), and the witness was then 
asked as to whether or not her husband was engaged in any other busi- 
ness activity to her knowledge, and whether or not he was ever engaged 
in the business of selling narcotics. (Tr. 896). These questions all had 
reference to the years 1961 and 1962. At no time did Mrs. Davis testify 
to any activity of her husband outside of the period embraced in the In- 
dictment, November 1, 1962 to October 3, 1963. On cross-examination 
the prosecutor asked Mrs. Davis concerning the employment of Mr. 
Davis going back to 1954 (Tr. 908 etseq.) and her places of residence 
going back to 1944. Thereafter when the prosecutor sought to cross- 
examine Mrs. Davis upon the subject of the criminal record of the Ap- 
pellant Joseph Davis, counsel for Joseph Davis objected and the matter 
was argued before the trial court (Tr. 995; Tr. 999-1001) prior to the 
introduction of the cross-examination. The trial court permitted the 
cross-examination on the theory that defense counsel "opened the door.” 
Mrs. Davis was thereafter asked whether or not she had heard that Davis 
had been convicted on three narcotics offenses in one indictment. Each 
Count was inquired of separately (Tr. 1024-1028). 


The Government was here permitted to knowingly impeach the wife 
of Appellant Davis by asking 2 question which occurred during a period 
outside the time scope of the Indictment. There was absolutely nothing 
in the testimony of Mrs. Davis on direct examination warranting any in- 
quiry as to the occupation, habits or activities of Appellant Joseph Davis 
prior to 1961. The Indictment only encompassed a period from Novem- 
ber 1, 1962 to October 3, 1963. It was a manifest unfairness to Appellant 
Davis to introduce his criminal record for the purpose of discrediting 
him in the eyes of the jury through this device. His single conviction of 
more than ten (10) years before, in 1953, was not a proper subject of in- 
quiry or a proper question for impeachment. The question before this 
Court is whether under all of the circumstances this method was proper. 
Appellant urges upon this Court the proposition that the general rule of 
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law should apply: That where a Defendant does not take the stand and his 
character is not in issue, it is prejudicial error to admit testimony of 
other convictions, Mackreth v. United States, 103 F.2d 495, 496; Sun 6. 
Lee v. United States, 245 F.2d 322. In United States v. Modern Reed, etc., 
159 F.2d 656 at page 658, we are told: | 
". .. Unless a defendant in a criminal case puts his 

character in issue or testifies himself neither that 

nor his credibility can be attacked by the prosecu- 

tion, Mackreth v. United States, 5 Cir., 103 F.2d 495; 

United States v. Gross, 7 Cir., 103 F.2d 11. His free- 

dom of choice as to such issues may not be taken | 

from him by error previously committed in the trial.” 

In Ball v. State of Oklahoma (1962), 375 P.2d 340, a wife was on 
trial for burglary and was asked on cross-examination where her hus- 
band had been and replying that he was in the penitentiary, she was ques- 
tioned at length and in detail as to the number of convictions and the de- 
tails of each. The Court held that this constituted a reversible error, 
Appellant Davis says that the rationale of the Ball case applies to his 
situation, In this case Mrs. Davis was cross-examined as to her hus- 
band's criminal record merely upon the theory that her counsel and her 
husband's counsel had elicited from her testimony indicating that during 
the years 1961 and 1962 her husband had never, to her knowledge, been 
in the business of selling narcotics. Joseph Davis points out to this 
Court the fact that the evidence of his complicity in the alleged conspir- 
acy in this case was quite flimsy and that testimony concerning his crim- 
inal record in the year 1953 was particularly and peculiarly prejudicial 
to him. He asks, therefore, that his conviction be reversed, 


BY ALLOWING CROSS-EXAMINATION AS TO THE PRESENCE 

OF PREVIOUSLY EXCLUDED EVIDENCE IN THE HOME OF 

APPELLANT, WHICH EVIDENCE WAS SEIZED AFTER THE 

CONSPIRACY WAS ENDED, THE COURT BELOW COMMITTED 
PREJUDICIAL ERROR 


According to the Indictment, the conspiracy in this case ended 
October 3, 1963. According to Appellant's position, the conspiracy ac- 
tually ended September 30, 1963 with the arrest of the two or more prin- 
cipal conspirators. Approximately five (5) months after the end of the 
conspiracy, Ida Davis was arrested in her home under a Bench Warrant 
issued by the District Court as the result of the original Indictment re- 
turned in this case by the Grand Jury (JA5-6). At the time of the ar- 
rest under a Bench Warrant issued by the District Court to the United 
States Marshal, a Deputy United States Marshal was accompanied by 
four (4) or more agents of the Federal Bureau of Narcotics for the pur- 
pose of taking Appellant and Ida Davis into custody. (Tr. 327 et seq.). 
E developed that certain glassine bags were seized from the home of 
the Davises not in the room where Ida Davis was arrested. (Tr. 331). 
{Govt.'s Exhibit for Identification No. 5). 


Defense counsel objected to the admission of these glassine bags 
on the ground that they had been unlawfully seized and upon the further 
ground that their presence in the home could not have been in the fur- 
therance of the conspiracy that ended five (5) months prior to their seiz- 
ure. Nevertheless, over the objection of counsel, the prosecution was 
permitted to cross-examine Ida Davis as to whether or not she kept 
glassine bags in her home (Tr. 974 et seq.) and, in detail, as to exactly 
where they were kept in her home. She was forced to identify glassine 
bags kept in her home as being similar to Government exhibits contain- 
ing narcotics purchased from the witness and co-conspirator Goodwin. 


Appellant says that the Government was here permitted to do by 
indirection what it could not accomplish as a result of the ruling of the 
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trial judge excluding the glassine bags seized in the home of the Davises. 
(Govt.'s Exhibit for Identification No, 5). (Tr. 457 et seq.). The prejudice 
resulting from this action was immeasurable. Not only was the Govern- 
ment permitted to cross-examine, to elicit from the witness the fact that 
glassine bags were kept in the premises of the Davises but she was forced 
to state that the bags kept in her house resembled the glassine bags which 
were used to enclose the narcotics purchased by the Federal Agents from 


the co-conspirator Goodwin. 


CONCLUSION i 
| 
In conclusion, Appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and 
every one of the points hereinbefore set forth in Appellant's brief. ‘There- 
fore, Counsel respectfully urges this Honorable Court to reverse the 


verdict and judgment entered against Appellant in the Court below. 


Respectfully submitted, | 


DE LONG HARRIS 


| 
1901 Eleventh Street, N.W. 
Washington, D.C. 20001 


Attorney for Appellant | 


Relevant Docket Entries (Joseph Davis) 


Search Warrant, dated September 30, 1963 
Return vs . . “ 4 : 
Indictment, Filed February 24, 1964 


The Defendants Davis" Prayer No. 15, 
Filed February 26,1965 . . 


The Defendants Davis' Prayer No. 16, 
Filed February 26,1965 . = a x Z 


Excerpts from Transcript of Proceedings, 2/26/65 
Chargetothe Jury .- a . . . - 


Judgment and Commitment (Joseph Davis), 
Filed April 14,1965 . - b . 


Notice of Appeal (Joseph Davis), 
Filed April 23,1965 . . 


APPELLANT'S APPENDIX 


| 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA: : 
v. : CRIMINAL ACTION 
JOSEPH DAVIS, et al., : NO. 147-64 


Defendants. 


RELEVANT DOCKET ENTRIES [Joseph Davis ] 


Proce 
| 


BENCH WARRANT ORDERED & ISSUED. MATTHEWS, J. 


Bench Warrant issued 2-24-64 returned executed. 
Record of Proceedings before Sam Wertleb, U.S. Com- 
missioner for the purpose of BAIL ONLY; Bail set at 
$10,000.00; Commissioner's Court Appearance Bond 
in the sum of $10,000.00 taken with John W. Carter and 
Joseph Amos, Sureties, filed. 


APPEARANCE of DeLong Harris entered and filed; 
ARRAIGNED, Plea NOT GUILTY entered; counsel granted 
20 days to file motions; defendant ON BOND; Bond reduced 
to $5,000.00. Attorney DeLong Harris present. CURRAN, 
J. (Reporter-Williamson) Cert. filed. | 


RECOGNIZANCE in the sum of $5,000.00 taken with 
J. W. Carter & J. F. Amos. Surety filed. 


TRANSCRIPT OF PROCEEDINGS, Pages 1-25, Feb. 28 
and Mar. 6, 1964, filed. 


MOTION OF DEFENDANT to dismiss Count One of the 
Indictment, filed. Cert. of Serv. 


MOTION OF DEFENDANT to dismiss Count one of the 
indictment on the ground of duplicity heard and DENIED. 
Attorney DeLong Harris present. McGUIRE, C.J “ 


Proceedings 


JURORS SWORN ON VOIR DIRE; JURY AND TWO (2) 
ALTERNATE JURORS SWORN: 
Magaline M. Dowlin Albert E. Craig Alpha E. Hardman 
Y. Dorothy Kawamura Anne F. Raftery Raymond L. Bland 
Akio A. Kawomoto Philip R. Emanuel Margaret L. Reduto 
Mary E. Robinson Helen E. McKenzie William F. Niccloy 
a. 1. Alice I. Van Aken a.2. William J. Rapp 
Case is RESPITED until 10:00 A.M. 4-22-64. 
Defendant ON BOND: 

INo. 1: Attorney DeLong Harris present. 
TAMM, J. 


TRIAL RESUMED: same jury and two alternate jurors. 
Motion of Defendant No. 3 for a mistrial heard and 
GRANTED. MISTRIAL DECLARED. Jury discharged. 
No. 1, 2: Attorney DeLong Harris present. TAMM, J. 


TRANSCRIPT OF PROCEEDINGS, Vol. 1, pages 1-84, 
April 21, 1964, filed. 


Case reassigned for trial. Attorney DeLong Harris NOT 
PRESENT. McGUIRE, C.J. 


ORAL MOTION of DEFENDANT to dismiss indictment 
heard, argued and DENIED 

JURORS SWORN ON VOIR DIRE: JURY AND TWO ALTER- 
NATE JURORS SWORN: * * * 

Case is RESPITED until 10:00 A.M., Jan. 13, 1965; 
Defendant ON BOND; APPEARANCE of DeLong Harris and 
Annicia McBryde as co-counsel entered and filed. Attorney 
Delong Harris and Annicia McBryde present. PINE, J. 


TRIAL RESUMED: same Jury and Alternate Jurors; Case 
is respited until 10:00 a.m., Jan. 14, 1965. 

Defendant on Bond. ascent DeLong Harris and Annicia 
McBryde present. PINE, J 


TRIAL RESUMED: same aS and Alternate Jurors; Oral 
motion of Defendant for a MISTRIAL heard, argued and 
GRANTED. 

MISTRIAL DECLARED: Jury Discharged; New Trial 
dated set for 2-15-65. 

Defendant on Bond. Attorney DeLong Harris and Annicia 
McBryde, Present. 

PINE, J. 
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Proceedings 


JURORS SWORN ON VOIR DIRE; JURY AND Two ALTER- 
NATE JURORS SWORN: * * * 

Case is RESPITED until 10:00 a.m., Feb. 16, 1965; 
defendant ON BOND; Attorneys Anice McBride and DeLong 
Harris present. 

PINE, J. 


TRIAL RESUMED; same jury and alternate jurors; 

Case is RESPITED until 10:00 A.M., February 17, 1965; 
Defendant ON BOND; Attorneys Anice McBride and DeLong 
Harris present. PINE, J. 


TRIAL RESUMED: same jury and alternate joieas 

Case is RESPITED until 10:00 a.m., Feb. 18, 1965; 
Defendant ON BOND; Attorneys Anice McBride and DeLong 
Harris present. PINE, J. 


(Commissioner's Record of Proceedings, ee #10, 

Case #361 - Search Warrant - Affidavits in support of 
Search Warrant - Return on Search Warrant, filed. Placed 
in Criminal Jacket by direction of Judge Pine) 

TRIAL RESUMED; same jury and Alternate Jurors; 

Case is RESPITED until 10:00 a. m., 2/19/65; Defendant 
ON BOND; Attorneys Anice McBride and DeLong Harris 
present. PINE, J. | 


TRIAL RESUMED; same jury and alternate jurors. Case 
is RESPITED until 2-23-65; Defendant on Bond; Attorneys 
Anice McBride and Delong Harris present. PINE, J. 


TRIAL RESUMED: same jury and alternate jurors; 

ORAL MOTION OF DEFENDANT for Judgment of Acquittal 
heard, argued and DENIED; Attorneys DeLong Harris and 
Anice McBride present; 

TRIAL IS RESPITED until 10:00 A.M., Feb. 24, 1965; 
Defendant ON BOND. * * * PINE, J. | 


TRIAL RESUMED; same jury and alternate jurors; Case 

is RESPITED until 10:00 a.m., 2-25-65; Defendant ON 
BOND; Attorney DeLong Harris and Anice McBride present. 
PINE, J. 


TRIAL RESUMED; same jury and alternate jure Case is 
RESPITED until 10:00 a.m., Feb. 26, 1965; Defendant ON 
BOND; Attorney DeLong Harris and Anice McBride 
present. PINE, J. | 
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Proceedings 


TRIAL RESUMED; same jury and alternate jurors; Alter- 
nate jurors dis 
JURY RETIRES to DELIBERATE: 


VERDICT: GUILTY on Count one; Case is REFERRED to 
the Probation Officer of the Court; Defendant COMMITTED 
to the District of Columbia Jail; Commitment Issued; 
Attorneys DeLong Harris and Anice McBryde present. 


Defendant's prayers 1 thru 20, filed. 
Verdict Form, filed. 
Note from Jury, filed. 


PINE, J. 


JOSEPH DAVIS: 
SENTENCED to imprisonment for a period of 
‘TWENTY MONTHS to SIXTY MONTHS and 
ORDERED to pay 2 fine of $1,000.00, filed. 
Defendant REMANDED to District of Columbia; 
Attorney DeLong Harris, Present. 


PINE, J. 


MEMORANDUM DENYING Motion of Defendant Joseph 
Davis for Bail pending Appeal, filed. PINE, J. 


JUDGMENT & COMMITMENT of 4-13-65, filed. PINE, J. 
TRANSCRIPT OF PROCEEDINGS, April 13, 1965, filed. 


NOTICE OF APPEAL, FILED. (Clerk's fee of $5.00 paid 
and credited to the United States) 


[Filed 2/18/65 ] 


Commissioner's Docket No. 10 
Case No. 361 


UNITED STATES OF AMERICA 
v. 
premises: 648 Lamont St., N.W. 
(entire premises) 
Washington, D.C. 
Occupied by Joseph Davis 


To Any Federal Narcotic Agent or Any Other Officer Authorized to 
Serve Same. 

Affidavit having been made before me by Ivan Wurms and John E. 
Thompson, Federal Narcotic Agents that he (has reason to believe) that 
(on the premises known as) 648 Lamont St., N.W. - entire premises - 
Washington in the District of Columbia ther is now being concealed 
certain property, namely heroin, syringes, tourniquets, cookers and 
paraphernalia used in the preparation of heroin for retail. Any other 
paraphernalia used in the preparation and dispensation of heroin and 
any other narcotic drugs. Any other narcotic drugs illegally held, 
which are in violation of U. S. Code Title 26, Section 4704a and which 
are being held illegally. | 

And as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the (premises) above 
described and that the foregoing grounds for application for issuance of 
the search warrant exist. 

You are hereby commanded to search forthwith the (place) named for the 
property specified, serving this warrant and making the search (at any 
time in the day or night) and if the property be found there to seize it, 
leaving a copy of this warrant and a receipt for the property taken, and 
prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ten days of this date, 
as required by law. 

Dated this 30 day of September, 1963 : 


(Seal) /s/ Sam Wertleb | 
U.S. Commissioner 
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RETURN 


I received the attached search warrant September 30, 1963, and have 

executed it as follows: 

On October 1, 1963 at 4:45 o'clock a.m., I searched (the premises) 

described in the warrant and I left a copy of the warrant with Joseph 

Davis together with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the warrant: 
None 


This inventory was made in the presence of Joseph Davis, Ida Davis, 
Narcotic Agent Charles G. Hill, LaFurnst L. Russell, Joseph G. 
Mastioga and Narcotic Agent Ivan Wurms. 

1 swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. 


/s/ L. Davis 
Subscribed and sworn to and returned before me this 1st day of 
October, 1963. 


/s/ Sam Wertleb 
U.S. Commissioner 


[Filed Feb. 24, 1964] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on January 7, 1964 


The United States of America :: Criminal No. 147-64 | 


Vv. :: Grand Jury No. 60-64 46-64 
a 1400-63 


Joseph Davis cas 

Ida Davis Violation: 18 U.S.C. 371 

Jerry McCutcheon sis 26 U.S.C. 4705(a), 

Pearl Woodward se 4704(a) 

William R. Goodwin ou: 21 U.S.C. 174 

:: (Conspiracy to commit offenses 

against the United States; Sale, 
possession and importation of 
narcotics) 


[INDICTMENT] 


The Grand Jury charges: 

Commencing on or about November 1, 1962, and continuously until 
on or about October 3, 1963, within the District of Columbia and ata 
place and places unknown to the grand Jurors, Joseph Davis, Ida Davis, 
Jerry McCutcheon, Pearl Woodward and William R. Goodwin, hereinafter 
referred to as the defendants, unlawfully, feloniously, wilfully, knowingly, 
and corruptly conspired and agreed together and with other persons un- 
known to the Grand Jurors, to commit offenses against the laws of the 
United States; that is to say, the defendants, during the period of time 
aforesaid and within the District of Columbia and at other places unknown 
to the Grand Jurors, did unlawfully, feloniously, knowingly, wilfully, 
and corruptly conspire and agree together and with divers other persons 
unknown to the Grand Jurors to violate Section 4705(a), Title 26, United 
States Code, in that they agreed to sell, barter, exchange and give away 
to divers persons, quantities of certain derivatives of opium, not in pur- 
suance of a written order, written for that purpose as provided by law; 


and the said defendants, during the period of time aforesaid and within 
the District of Columbia and at other places unknown to the Grand Jurors, 
did unlawfully, feloniously, knowingly, wilfully, and corruptly conspire 
and agree together and with divers other persons unknown to the Grand 
Jurors to violate Section 4704(a), Title 26, United States Code in that 
they agreed to purchase from divers persons and sell, dispense and dis- 
tribute, not in the original stamped package and not from the original 
stamped package, quantities of certain derivatives of opium, contrary 
to law; and the said defendants, during the period of time aforesaid and 
within the District of Columbia and at other places unknown to the Grand 
Jurors, did unlawfully, feloniously, knowingly, wilfully and corruptly 
conspire and agree together and with divers other persons unknown to 
the Grand Jurors, to violate Section 174, Title 21, United States Code 
in that they agreed to facilitate the concealment and sale of quantities 
of certain derivatives of opium after said derivatives had, with the 
knowledge of the defendants, been imported into the United States 
contrary to law. 

OVERT ACTS 

At the times and places hereinafter mentioned, the defendants, 
through the individual defendant or defendants named, committed, among 
others, the following overt acts in furtherance of the said conspiracy 
and to effect the objects thereof. 

1. On or about November 7, 1962, within the District of Columbia, 
the defendant Jerry McCutcheon introduced the defendant William R. 
Goodwin to one Russell Shepherd. 

2. On or about November 9, 1962, within the District of Columbia, 
the defendant Jerry McCutcheon gave a quantity of heroin hydrochloride 
ta:the defendant-William R. Goodwin to be delivered to Russell Shepherd, 

3. On or about November 9, 1962, within the District of Columbia, 
the defendant William R. Goodwin delivered a quantity of heroin hydro- 
chioride to Russell Shepherd. 


4. On or about November 15, 1962, within the District of Colum- 
bia, the defendant Jerry McCutcheon brought a quantity of heroin hydro- 
chloride to the address of the defendant Pearl Woodward, 1324 Euclid 
Street, N. W., Apartment 411. 

5. Onor about November 20, 1962, within the District of Colum- 
bia, the defendant Ida Davis placed a telephone call to the defendant 
Jerry McCutcheon. | 

6. On or about November 20, 1962, within the District of Colum- 
bia, the defendant Jerry McCutcheon went to the address of the defend- 
ants Joseph Davis and Ida Davis, 648 Lamont Street, N. W. 

7. On or about November 20, 1962, within the District of Colum- 
bia, the defendants Joseph Davis and Ida Davis delivered a quantity of 
heroin hydrochloride to the defendant Jerry McCutcheon. | 

8. On or about December 12, 1962, within the District of Colum- 
bia, the defendant Joseph Davis delivered a quantity of heroin hydro- 
chloride to the defendant Jerry McCutcheon. 

9. On or about December 19, 1962, within the District of Colum- 
bia, the defendant Ida Davis delivered a quantity of heroin hydrochloride 
to the defendant Jerry McCutcheon. 

10. On or about January 4, 1963, within the District of Columbia, 
the defendant William Goodwin placed a telephone call to defendant 
Jerry McCutcheon. | 

ll. On or about January 4, 1963, within the District of Columbia, 
the defendant Pearl Woodward delivered a quantity of heroin hydro- 
chloride to the defendant William Goodwin. | 

12. On or about January 4, 1968, within the District of Columbia, 
the defendant William Goodwin sold a quantity of heroin hydrochloride 
to Charles G. Hill. | 

18. On or about January 14, 1963, within the District of Columbia, 
the defendants Joseph Davis and Ida Davis delivered a quantity of 
heroin hydrochloride to the defendant Jerry McCutcheon. | 
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14. On or about January 15, 1963, within the District of Columbia, 
the defendant William Goodwin sold a quantity of heroin hydrochloride 
to Charles G. Hill. 

15. On or about February 26, 1963, within the District of Colum- 
bia, the defendant Jerry McCutcheon delivered a quantity of heroin 
hydrochloride to the defendant William Goodwin. 

16. On or about February 26, 1963, within the District of Columbia, 
the defendant William Goodwin sold a quantity of heroin hydrochloride 
to LaForrest L. Russell. 

¥7. On or about March 24, 1963, within the District of Columbia, 
the defendant Ida Davis delivered a quantity of heroin hydrochloride 
to the defendant Jerry McCutcheon. 

18. On or about March 24, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon brought a quantity of heroin hydro- 
chloride to the address of the defendant Pearl Woodward, 1324 Euclid 
Street, N. W., Apartment 4il. 

19. On or about April 2, 1963, within the District of Columbia, 
the defendant Ida Davis delivered a quantity of heroin hydrochloride 
to the defendant Jerry McCutcheon. 

20. On or about April 2, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon brought a quantity of heroin hydro- 
chloride to the address of the defendant Pearl Woodward, 1324 Euclid 
Street, N. W., Apartment 4ll. 

21. On or about May 7, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon went to the address of the defendants 
Joseph Davis and Ida Davis, 648 Lamont Street, N. W. 

22. On or about May 17, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon had a conversation with the defend- 
ant Ida Davis. 

23. On or about May 22, 1963, within the District of Columbia, 
the defendant Joseph Davis delivered a quantity of heroin hydrocloride 
to the defendant Jerry McCutcheon. 
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24. On or about June 4, 1963, within the District of Columbia, 
the defendants Jerry McCutcheon and Pearl Woodward went to the 
address of the defendants Joseph Davis and Ida Davis, 648 Lamont 
Street, N. W. 

25. On or about June 29, 1963, within the District of Columbia, 
the defendants Joseph Davis and Ida Davis delivered a quantity of 
heroin hydrochloride to defendant Jerry McCutcheon. | 

26. On or about July 18, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon went to the address of the defendants 
Joseph Davis and Ida Davis, 648 Lamont Street, N. W. | 

27. On or about August 22, 1963, within the District of Columbia, 
the defendant Jerry McCutcheon went to the address of the defendants 
Joseph Davis and Ida Davis, 648 Lamont Street, N. W. : 

28. On or about September 10, 1963, within the District of Colum- 
bia, the defendant Jerry McCutcheon had a conversation with the defend- 
ant Joseph Davis. 

29. On or about September 10, 1963, within the District of Colum- 
bia, the defendant Jerry McCutcheon had a conversation with the defend- 
ant Pearl Woodward. 

30. On or about September 30, 1963, within the District of Colum- 
bia, the defendant Jerry McCutcheon went to the address of the defend- 
ants Joseph Davis and Ida Davis. : 

31, On or about October 2, 1963, within the District of Columbia, 
the defendant Pearl Woodward placed a telephone call to the defendant 
Joseph Davis. | 

32. On or about October 2, 1963, within the District of Columbia, 
the defendant Joseph Davis had a conversation with defendant Pearl 
Woodward. | 
SECOND COUNT: 

On or about January 4, 1963, within the District of Columbia, 
William R. Goodwin did sell, barter, exchange and give away to 
Charles G. Hill, a narcotic drug, that is, one envelope containing a 
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mixture totaling about 24, 620 milligrams of heroin hydrochloride and 
milk sugar, not in pursuance of a written order, written for that pur- 
pose, from the said Charles G. Hill, as provided by law. 

THIRD COUNT: 

On or about January 4, 1963, within the District of Columbia, 
William R. Goodwin purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, oneenvelope containing a mixture totaling about 
24, 620 milligrams of heroin hydrochloride and milk sugar. This is the 
same heroin hydrochloride which is mentioned in the second count of 
this indictment. 

FOURTH COUNT: 

On or about January 4, 1963, within the District of Columbia, 
William R. Goodwin facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing a mixture totaling about 24, 260 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of William R. 
Goodwin, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the second and third counts 
of this indictment. 

FIFTH COUNT: 

On or about January 4, 1963, within the District of Columbia, 
Jerry McCutcheon and Pearl Woodward did sell, barter, exchange and 
give away to William R. Goodwin, a narcotic drug, that is, one enve- 
lope containing a mixture totaling about 24, 260 milligrams of heroin 
hydrochloride and milk sugar, not in pursuance of a written order, 
written for that purpose, from the said William R. Goodwin, as pro- 
vided by law. This is the same heroin hydrochloride which is mentioned 
in the second, third and fourth counts of this indictment. 

SIXTH COUNT: 

On or about January 4, 1963, within the District of Bolumbia, 

Jerry McCutcheon and Pearl Woodward purchased, sold, dispensed 
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and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, one envelope con- 
taining a mixture totaling about 24, 260 milligrams of heroin hydrochloride 
and milk sugar. This is the same heroin hydrochloride which is men- 
tioned in the second, third, fourth and fifth counts of this indictment. 
SEVENTH COUNT: | 

On or about January 4, 1963, within the District of Columbia, 
Jerry McCutcheon and Pearl Woodward facilitated the concealment and 
sale of a narcotic drug, that is, one envelope containing a mixture 
totaling about 24, 260 milligrams of heroin hydrochloride and milk sugar, 
after said heroin hydrochloride had been imported, with the knowledge of 
Jerry McCutcheon, into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the second, third, 
fourth, fifth and sixth counts of this indictment. 

EIGHTH COUNT: : 

On or about January 15, 1963, within the District of Columbia, 
William R. Goodwin did sell, barter, exchange and give away to Charles 
G. Hill, a narcotic drug, that is, one envelope containing a mixture 
totaling about 12,970 milligrams of heroin hydrochloride and milk sugar, 
not in pursuance of a written order, written for that purpose, from the 
said Charles G. Hill, as provided by law. | 
NINTH COUNT: | 

On or about January 15, 1963, within the District of Columbia, 
William R. Goodwin purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, one envelope containing a mixture totaling about 
12,970 milligrams of heroin hydrochloride and milk sugar. This is the 
same heroin hydrochloride which is mentioned in the eighth count of 
this indictment. | 
TENTH COUNT: | 

On or about January 15, 1963, within the District of Columbia, 
William R. Goodwin facilitated the concealment and sale of a narcotic 
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drug, that is, one envelope containing a mixture totaling about 12, 970 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of William R. 
Goodwin, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the eighth and ninth counts 
of this indictment. 

ELEVENTH COUNT: 

On or about July 15, 1963, within the District of Columbia, Jerry 
McCutcheon did sell, barter, exchange and give away to William R. 
Goodwin, a narcotic drug, that is, one envelope containing a mixture 
totaling about 12,970 milligrams of heroin hydrochloride and milk 
sugar, not in pursuance of a written order, written for that purpose, 
from the said William R. Goodwin, as provided by law. This is the 
same heroin hydrochloride which is mentioned in the eighth, ninth and 
tenth counts of this indictment. 

TWELFTH COUNT: 

On or about January 15, 1963, within the District of Columbia, 
Jerry McCutcheon purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, one envelope containing a mixture totaling 
about 12,970 milligrams of heroin hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the eighth, 
ninth, tenth and eleventh counts of this indictment. 

THIRTEENTH COUNT: 

On or about January 15, 1963, within the’ District of Columbia, 
Jerry McCutcheon facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing a mixture totaling about 12,970 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of Jerry McCutcheon, 
into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the eighth, ninth, tenth, eleventh and 
twelfth counts of this indictment. 


FOURTEENTH COUNT: 

On or about February 14, 1963, within the District of Columbia, 
William R. Goodwin did sell, barter, exchange and give away to Charles 
G. Hill, a narcotic drug, that is, one envelope containing a mixture 
totaling about 12, 220 milligrams of heroin hydrochloride and milk sugar, 
not in pursuance of a written order, written for that purpose, from the 
said Charles G. Hill, as provided by law. | 
FIFTEENTH COUNT: | 

On or about February 14, 1963, within the District of Columbia, 
William R. Goodwin purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, one envelope containing a mixture totaling 
about 12, 220 milligrams of heroin hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the fourteenth 
count of this indictment. 

SIXTEENTH COUNT: 

On or about February 14, 1963, within the District of Columbia, 
William R. Goodwin facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing a mixture totaling about 12, 220 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of William R. 
Goodwin, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the fourteenth and fifteenth 
counts of this indictment. | 
SEVENTEENTH COUNT: i 

On or about February 14, 1963, within the District of Columbia, 
Jerry McCutcheon did sell, barter, exchange and give away to William 
R. Goodwin, a narcotic drug, that is, one envelope containing a mixture 
totaling about 12, 220 milligrams of heroin hydrochloride and milk 
sugar, not in pursuance of a written order, written for that purpose, 
from the said William R. Goodwin, as provided by law. This is the 
same heroin hydrochloride which is mentioned in the fourteenth, 

| 
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fifteenth and sixteenth counts of this indictment. 
EIGHTEENTH COUNT: 

On or about February 14, 1963, within the District of Columbia, 
Jerry McCutcheon purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
2 narcotic drug, that is, one envelope containing a mixture totaling 
about 12, 220 milligrams of heroin hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the fourteenth, 
fifteenth, sixteenth, and seventeenth counts of this indictment. 
NINETEENTH COUNT: 

On or about February 14, 1963, within the District of Columbia, 
Jerry McCutcheon facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing 2 mixture totaling about 12, 220 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of Jerry McCutcheon 
into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the fourteenth, fifteenth, sixteenth, 
seventeenth and eighteenth counts of this indictment. 

TWENTIETH COUNT: 

On or about February 26, 1963, within the District of Columbia, 
William R. Goodwin did sell, barter, exchange and give away to 
LaForrest L. Russell, a narcotic drug, that is, one envelope contain- 
ing 2 mixture totaling about 6, 650 milligrams of heroin hydrochloride 
and milk sugar, not in pursuance of a written order, written for that 
purpose, from the said LaForrest L. Russell, as provided by law. 
TWENTY-FIRST COUNT: 

On or about February 26, 1963, within the District of Columbia, 
William R. Goodwin purchased, sold, dispensed and distributed, not 
in the original stamped package and not from the original stamped 
package, a narcotic drug, that is, one envelope containing a mixture 
totaling about 6,650 milligrams of heroin hydrochloride and milk 
sugar. This is the same heroin hydrochloride which is mentioned 
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in the twentieth count of this indictment. 
TWENTY -SECOND COUNT: : 

On or about February 26, 1963, within the District of Columbia, 
William R. Goodwin facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing a mixture totaling about 6, 650 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of William R. 
Goodwin, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the twentieth and. meaty 
first counts of this indictment. | 
TWENTY-THIRD COUNT: | 

On or about February 26, 1963, within the District of Columbia, 
Jerry McCutcheon did sell, barter, exchange and give away to William 
R. Goodwin, a narcotic drug, that is, one envelope containing a mixture 
totaling about 6, 650 milligrams of heroin hydrochloride and milk sugar, 
not in pursuance of a written order, written for that purpose, from the 
said William R. Goodwin, as provided by law. This is the same heroin 
hydrochloride which is mentioned in the twentieth, twenty-first and 
twenty-second counts of this indictment. 

TWENTY-FOURTH COUNT: 

On or about February 26, 1963, within the District of Columbia, 
Jerry McCutcheon purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, one envelope containing a mixture totaling 
about 6, 650 milligrams of heroin hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the twentieth, 
twenty-first, twenty-second and twenty-third counts of this indictment. 
TWENTY-FIFTH COUNT: | 

On or about February 26, 1963, within the District of Columbia, 
Jerry McCutcheon facilitated the concealment and sale of a narcotic 
drug, that is, one envelope containing a mixture totaling about 6, 650 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
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hydrochioride had been imported, with the knowledge of Jerry McCutcheon 
into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the twentieth, twenty-first, twenty-second, 
twenty-third and twenty-fourth counts of this indictment. 


A TRUE BILL: /s/ DAVID C. ACHESON 


Attorney of the United States in 
/s/ ic iertc DYER, JR. and for the District of Columbia 


[ Filed Feb. 26, 1965] 
THE DEFENDANTS DAVIS' PRAYER NO. 15 


If under these instructions you find that the Government has proved 
that the criminal conspiracy charged in the indictment existed, you must 
then determine whether or not any of the defendants charged here was a 
party to the conspiracy. In this regard you are instructed that before 
you can convict a defendant of this conspiracy, there must be proof that 
he had knowledge of the existence of the conspiracy and with that know- 
ledge intentionally did some act or thing to further and carry iton. A 
singie act may be the foundation for drawing one within the ambit of a 
conspiracy. But, since conviction of conspiracy requires an intent to 
participate in the unlawful enterprise, the single act must be such that 
one may reasonably infer from it such an intent. However, in a multi- 
party conspiracy of the sort charged in this case, with actors allegedly 
performing many different acts in many places, the inference of parti- 
cipation in a conspiracy does not necessarily follow from a contact by 
one of the defendants with one member of the conspiracy. Where it is 
shown that one of the defendants did have a single contact with a person 
whom you find tobe a member of a conspiracy, before you can convict 
that defendant for the offense of conspiracy, it must also be proved 
beyond a reasonable doubt that the defendant knew of the conspiracy and 
associated himself with it. 


[Filed Feb. 26, 1965] 


THE DEFENDANTS DAVIS' PRAYER NO. aS% : 


There are a number of steps which you must follow isesiae to 
determine whether a defendant was a member of a conspiracy. First, 
you must find that there was a conspiracy. Second, you must consider 
all the evidence directly relating to a defendant in order to determine 
whether he was a member of that conspiracy. In determining whether 
he was a member or not you cannot consider any conversations which 
were made when he was not present. In determining whether he was 
a member, you cannot consider any acts done by others in his absence. 
Third, only if you find beyond a reasonable doubt that a conspiracy 
existed and that a defendant was a member of the conspiracy can you 
consider conversations of and acts done by co-defendants or aheset 
co-conspirators against an absent defendant. 

In other words, in considering whether or not a defendant on 
trial was a member of the conspiracy charged, you must do 's0 without 
regard to, and independently of, the statements, acts, and declarations 
of others in his absence. 


EXCERPTS FROM TRANSCRIPT OF ae 


Washington, D. C. 
Friday, February 26, 1965 


The above-entitled cause came on for further hearing before THE 
HONORABLE DAVID A. PINE, United States District Judge, and a jury, 
at ten a.m. 


| 
* * * 
| 


1248 CHARGE TO THE JURY 
THE COURT: Members of the jury, the taking of testimony has 
been concluded and the summations of counsel have been completed. 
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At this stage of the trial it becomes my duty, obligation and 
function to charge the jury, by which is meant to give the jury the 
principles of law applicable to this case. 

You, the jury, are required to follow the law as I give it to you 
because I am the exclusive judge of the law, under our system of 
jurisprudence. 

This case has multiple counts or separate charges in the indict- 
ment and several defendants. 

Because of this and because of the fact that it involves several 
provisions of the laws of the United States dealing with narcotics, the 
case is more complex than one normally encounters, and my instruc- 
tions on the law will unavoidably be lengthy. 

Because of these complexities I shall ask you to give close atten- 
tion, undivided attention, throughout my charge in order that you may 
fully grasp the principles of law which I am about to enunciate to you. 

Now, counsel for defendants Joseph and Ida Davis has requested 
certain instructions or prayers as we sometimes call them. 

These instructions which I have granted state the law in respect 
of the matters therein dealt with. While these instructions have been 
requested by counsel for defendants Davis, the principles of law are 
equally applicable to the defendant McCutcheon, except in respect of 
one of these prayers, and as to that I shall instruct you more specifi- 
cally when I reach it. 

Some of these requested instructions may overlap or repeat what 
I say to you generally in my general charge, although I shall try to 
avoid it as much as possible. 

Where they do, you will not consider that the overlapping or 
repetition was intended for emphasis or to bring those principles particu- 
larly to your minds, because you should consider the charge as a whole. 

But understand that some repetition or overlapping is almost 
inevitable if prayers which counsel are entitled to are granted and the 
Judge's general charge is to be coherent. 
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Now, it is the duty of the jury to find the facts. The jury is the 
exclusive factfinding body. You are the sole judges of the facts. 

Iam the sole judge of the law. Between us we constitute the court 
when a case is tried to a jury. 

Now, how do you find the facts? You look to one source Bont. 
namely, the evidence and inferences reasonably deducible from the evi- 
dence, documents which have been received in evidence, and where 


there have been stipulations made by counsel, you may regard those 
stipulations as established facts. | 
Now, being the sole judges of the facts, you are of necessity the 
sole judges of the credibility of the witnesses. | 
In determining credibility you will take into account the manner, 
demeanor and conduct of the witnesses on the witness stand, whether 
they appeared to you to be truthtelling persons or.otherwise in the con- 


text of their testimony. 

You may consider their memory or their lack of memory; their 
ability or lack of ability to see the things and hear the things about 
which they testified; their ability or lack of ability to express to you 
through the medium of words what they have seen or heard; | 

Any bias or prejudice which any witness may have displayed 
which may have colored or distorted his testimony; any interest in the 
outcome of the case which may have distorted his testimony; | 

And all those other factors which you as reasonable people take 
into account when you determine whether a statement under oath is true 
or untrue, true or half true. | 

I shall now read Defendants Davis' Prayer No. 8. The jury is the 
sole judge of the credibility of witnesses, and the jury has a right to ob- 
serve the manner of the testimony given by the witnesses on the stand 
and whether the witnesses indicated a disposition to evade answers to 
questions and whether the witnesses were full and frank in their testimony; 

And you are further instructed that if you believe that a witness has 
colored or distorted his or her testimony, or has evinced a disposition 
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to evade a truthful answer to questions propounded, you have a right to 
take that into consideration in determining what weight, if any, you will 
give the testimony of such witness. 

You will also consider any contradictions in the witness' testimony, 
any conflicts between what the witness has said on some prior occasion 
and what he or she testified to on this occasion; 

And whether or not in the context of their testimony they appeared 
to be worthy of belief or not worthy of belief. 

I shall now read Defendants Davis" Prayer No. 14. The testimony 
of agents of the Federal Bureau of Narcotics is entitled to no greater 
weight than that of other witnesses, merely by reason of the fact alone 
that they are agents of the Bureau of Narcotics, and the testimony of 
Burean of Narcotics personnel should be subjected by you to the same 
test of credibility which you apply to the other witnesses in this case. 

I shall now read to you Defendants Davis’ requested instruction No. 
20. It is a well-recognized fact that a drug addict is inherently a perjurer 
where his own interests are concerned, so that some corroboration.of his 
testimony is required, and in the absence of corroboration, you are to 
receive his testimony with suspicion and act upon it with caution. 

I shall now read to you Defendants Davis’ requested instruction No. 
6. The testimony of the witness, William R. Goodwin, should be closely 
scrutinized because of his conviction in this case and his admitted associ- 
ation with the crime charged in the indictment. 

I shall now read to you Defendants Davis’ Prayer No. 7. The testi- 
mony of the witness, Pearl Woodward, should be closely scrutinized 
because of her criminal record and her admitted association with the 
crime charged in this case. 

In this case William R. Goodwin and Pearl Woodward have testi- 
fied as Government witnesses. They were originally named as defend- 
ants in the conspiracy count and in some of the substantive counts of this 
indictment, which I shall explain to you later. 

This indictment against Pearl Woodward was dismissed on the 
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Government's oral motion and she was proceeded against as a defend- 
ant in an information under the Uniform Narcotics Act, to which she 


pleaded guilty and is now serving time. 

Goodwin pleaded guilty to one of the counts against him in this 
indictment and the imposition of sentence was suspended and he was 
placed on probation for five years, and the remaining counts were 


dismissed. 

On the basis of their own testimony Pearl Woodward and William 
R. Goodwin are accomplices. It is the settled rule in this country 
that accomplices in the commission of crime are competent witnesses 
and the Government has the right to use them as witnesses. 

It is the duty of the Court to admit their testimony and that of 
the jury to consider it. It should be received with caution and scruti- 
nized with care. , 

The degree of credit which should be given the testimony of 
accomplices is a matter exclusively within your province. ! 

You may convict a person of a grave crime upon the uncorrob- 
orated testimony of an accomplice, but you should do so only after you 
have carefully and cautiously scrutinized such testimony. : 

If you find that an accomplice is substantially corroborated by 
independent testimony with respect to material parts of his testimony, 
you should then give his entire testimony such weight as in your opin- 
ion it deserves. | 

One of these witnesses, Woodward, has testified to prior con- 
victions of criminal offenses. Convictions of criminal offenses are 
admissible only as affecting the witness' credibility as a witness and 
for the purpose of enabling you to consider such convictions when you 
determine the credibility of the witness, and weigh and evaluate it. 

You will recall also that when Ida Davis took the stand, Defend- 
ant Ida Davis took the stand, she was asked by her counsel whether her 
husband Joseph Davis had ever engaged in selling narcotics and Defend- 


ant Ida Davis answered in the negative. | 
| 
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In cross-examination by the District Attorney, she was asked 
whether she had heard that in 1953 Defendant Davis was convicted of 
violating the narcotics statutes and she answered that she had heard it. 

As I told you at the time the testimony came in, that testimony 
was received for the purpose only of impeaching Ida Davis, the witness, 
and attacking her credibility as a witness, and can be considered by you 
for that purpose only and should not be considered by you and should be 
stricken from your minds so far as the case against Joseph Davis is 
concerned. 

Now, you will approach your task and perform your task without 
sympathy or emotion or passion, bearing in mind that you are the fact- 
finders and you should be objective and you should be fair and impartial. 

If you believe that any witness has testified falsely in respect of 
any material matter concerning which he could not have been reasonably 
mistaken, you are at liberty to disregard and ignore all of that witness’ 
testimony or so much thereof as you believe to be untrustworthy. 

Now, the defendants Joseph Davis and Jerry McCutcheon have not 
taken the witness stand. They were under no obligation to take the 
witness stand, as it is the Government's burden to establish guilt, not 
their burden to establish innocence. The fact that they did not take the 
witness stand raises no unfavorable inferences against them, and you 
should not regard their failure as raising any such unfavorable infer- 
ence against them. 

If you believe that any party to this proceeding has failed to call 
a witness who could give material testimony and has given no satis- 
factory explanation for failing to call that witness, you may consider 
that that witness, if called, would give testimony unfavorable to the 
party failing to call him, provided you find that that witness was pecu- 
liarly available to the party failing to call him. 

Now, these defendants, as all defendants, enter this case clothed 
with the presumption of innocence. That presumption abides with each 
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guilt beyond a reasonable doubt. 

I shall now read Defendants Davis’ Prayer No. ll. The burden 
of proof is always upon the prosecution to establish each and every 
element of the offense beyond a reasonable doubt. It is not sufficient 
to establish a probability, though a strong one, but the evidence must 
establish each and every element of the offense beyond a reasonable 
doubt. | 

Now, this prayer has been requested by counsel for Joseph and 
Ida Davis, who are charged with only one offense, and that is the of- 
fense of conspiracy contained in the first count, and the prayer is 
drawn to meet that situation, speaking only in the terms of an offense, 
and, therefore, is not applicable, as drawn, to the Defendant McCutcheon. 
This is the one which I said was the exception to my general statement 
that all of the prayers requested by the Davises were applicable to 
McCutcheon. | 


The reason it is not applicable to McCutcheon is that he is charged 
with numerous offenses and this instruction is drawn in the singular. 
However, the principle of law announced therein is equally , plicable 
to the Defendant McCutcheon, who is charged in the first = twelve 
other counts. 


I shall now read to you Defendants Davis' Prayer No. 5. It is 
incumbent upon the Government to establish beyond a reasonable doubt 
each and every essential allegation of the indictment returned against 
the defendants in this case, and in this connection, you are instructed 
that a reasonable doubt may be defined to mean such a doubt as will 
leave the juror's mind, after a careful and impartial investigation of 
all the evidence, so undecided that he or she is unable to say that he or 
she has an abiding conviction of the defendants’ guilt, or such a doubt 
as in the graver and more important transactions of life would cause 
a reasonable and prudent man to hesitate and pause. | 

The law does not require that proof of a crime be made toa 
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mathematical certainty or beyond all possibility of a mistake; but it does 
not permit men to be convicted of crime on a mere suspicion or possi- 
bility of guilt. 

In order to justify a conviction, the evidence should be such that 
when you have considered it carefully and applied to it your sound and 
conscientious judgment as reasonable men, you can say that you have no 
reasonable doubt of the guilt of the defendants. If it falls short of con- 
vincing you to that extent, these defendants should be given the benefit of 
such doubt and found not guilty. 

To this prayer I should add the following statement: A reasonable 
doubt is not a whimsical doubt nor a fanciful doubt nor a doubt based on 
groundiess conjecture. 

It is a doubt for which you can give a reason. As stated in the 
prayer which I just read you, the Government is not required to prove 
guilt to a mathematical certainty, nor is it required to establish guilt to 
a scientific certainty or beyond all doubt. 

I shall now read to you Defendants Davis' Prayer No. 9. Every 
fact necessary to constitute the offense charged must be proved beyond 
a reasonable doubt, and if there is a reasonable doubt as to any such 
fact, you shall acquit; you are not at liberty to guess. 

I shall now read Defendants Davis’ Prayer No. 10. Under our 
system of law the only foundation for a verdict of guilty against the 
defendants is that the entire jury shall believe from the evidence, be- 
yond a reasonable doubt, and to a moral certainty, that the defendants 
are guilty as charged in the indictment, to the exclusion of every prob- 
ability of their innocence. 

I shall now read to you Defendants Davis’ Prayer No. 19. While it 
is the duty of each juror to discuss and consider the opinion of his or 
her fellow jurors, you must decide the case upon your own opinion of the 
evidence and upon your own judgment. 

Now you should give careful consideration to the summations of 
counsel because they are designed to assist you in marshalling and 
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| 
organizing the facts. But if anything counsel have said to you is con- 
trary to your recollection, it is your recollection which governs, not 
theirs, because what they say to you is not evidence. ! 

You should also consider their summations in the = of the fact 
that each is an advocate of his particular side. 

Now this case has been fully argued. I do not think it would be 
helpful or necessary for me to attempt to review the evidence, but I 
may comment on it to some extent. 

If I do as I go along and I make some statement that i is contrary 
to your recollection, it is your recollection that governs and not mine 
because what I say to you is not evidence. 

Now there has been during the course of this trial colloquy be- 
tween counsel and between the Court and counsel. Such colloquy should 
be ignored by you as it relates to legal questions with which you are not 
concerned. | 

You are only concerned with the determination of the facts on the 
basis of the evidence and inferences reasonably deducible from the evi- 
dence, asIhavetold you. . : 

Now, the indictment which you will take with you to the jury room, 
as originally returned, named five defendants, namely, Joseph Davis, 
Ida Davis, Jerry McCutcheon, Pearl Woodward, and William R. Goodwin. 

Inasmuch as Pearl Woodward and William R. Goodwin are no 
longer in the case, you have before you three defendants only, namely, 
Joseph Davis, Ida Davis, and Jerry McCutcheon. 

The indictment is not evidence. It is only a stateme nt of the charg- 
es which have been made by the Grand Jury after hearing only one side 
of the case. When you take the indictment with you to the jury room, you 
will not regard it as evidence, but only as a statement of the charges. 

It is necessary for me, because of the multiplicity of counts, to 
analyze this indictment for you in some detail. It contains 25 counts or 
separate charges. Each count is the same as a separate indictment, but 
it is put in one paper, and they are called counts. | 
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Inasmuch as Defendant Goodwin is no longer in the case, and was 
charged alone in twelve counts, the remaining counts before you are 
only thirteen in number. 

The first count charges that Joseph Davis, Ida Davis, Jerry 
McCutcheon, Pearl Woodward and William R. Goodwin conspired to- 
gether and with other persons unknown to the Grand Jurors to commit 
offenses against the laws of the United States. 

You are not required to reach a verdict as to Pearl Woodward 
and William Goodwin on this first count, as their cases have been dis- 
posed of, as I have told you. 

Counts Two, Three, Four, Eight, Nine, Ten, Fourteen, Fifteen, 
Sixteen, Twenty, Twenty-one and Twenty-two charge substantive vio- 
lations of the law against Goodwin alone, and they are not before you 
for determination, as I have stated, his case having been disposed of. 

The remaining counts after the first count, namely, Counts Five, 
Six, Seven, Eleven, Twelve, Thirteen, Seventeen, Eighteen, Nineteen, 
Twenty-three, Twenty-four, and Twenty-five, charge substantive vio- 
lations of the narcotics laws against McCutcheon, and they are before 
you for determination. 

Of this number Counts Five, Six and Seven charge violations of 
law against Pearl Woodward and McCutcheon, but the case against her' 
is not before you for determination, as I have said. 

Therefore, you have before you for determination Counts One, as 
to Joseph Davis, Ida Davis, and Jerry McCutcheon, and Counts Five, 
Six, Seven, Eleven, Twelve, Thirteen, Seventeen, Eighteen, Nineteen, 
Twenty-three, Twenty-four, and Twenty-five for determination as to 
McCutcheon alone. 

For your convenience I shall provide each of you with a slip con- 
taining a list of the names of the defendants and the counts applicable to 
each, which are before you and on which you will be required to return 
a verdict. 


I do this because you have numerous counts, three defendants 
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1262 before you in the first count, namely, the Davises and McCutcheon, 
and only one, Defendant McCutcheon, before you as to the remaining 
counts. 

I suggest that when you have reached your verdict on me count, 

you place a notation of it on this slip and keep it with you when you re- 


turn to the courtroom to announce your verdict. 

Your foreman will announce your verdict, but if the jury is polled 
each of you will be required to announce it separately. If you desire, 
your foreman and each of you may refer to the slip to refresh his 
recollection, in order to avoid confusion which might exist because of 
the multiplicity of counts. I mean at the time the verdict is rendered. 

I suggest for this purpose the entry of "G" for guilty or "NG" for 
not guilty in each box after each name. This is a mere suggestion to 
you. You may use the slip if you desire, but if you do not desire, of 
course you need not do so. I only do this for your convenience and to 
avoid possible confusion in the performance of your duty in unaccus- 
tomed surroundings with which you have had little experience. 

In the fifth, sixth and seventh counts, Defendant McCutcheon is 
charged with the commission of offenses set forth in each of them. 

As Ihave stated, the defendant, Pearl Woodward, is not before 
you and you will only be required to determine whether Defendant 
McCutcheon acting alone or in concert with Pearl Woodward committed 
these acts. | 

If you should find that Defendant McCutcheon committed the acts 
in concert with Pearl Woodward, the fact that Pearl Woodward is not 
before you would not relieve him from responsibility, inasmuch as the 
law is that when two or more persons act in concert or aid, abet, assist, 
counsel, and advise each other in the commission of a criminal act, 
each is responsible irrespective of the part he plays in commiting 
the act or the degree of his guilt. : 

Count One charges in brief -- and that is the conspiracy count -- 
that commencing on or about November 1, 1962, and continuously until 


on or about October 3, 1963, Joseph Davis, Ida Davis, Jerry McCutcheon, 
i 
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Pearl Woodward and William R. Goodwin conspired and agreed together 
to commit offenses against the laws of the United States, in that they 
agreed to violate Section 4705(a), Title 26, United States Code, in that 
they agreed to sell and exchange to divers persons, quantities of cer- 
tain derivatives of opium, not in pursuance of a written order; further 
agreed to violate Section 4704(a), Title 26, United States Code, in that 
they agreed to purchase and sell and dispense not in the original stamped 
package and not from the original stamped package, quantities of cer- 
tain derivatives of opium; and agreed to violate Section 174, Title 21, 
United States Code, in that they agreed to facilitate the concealment and 
sale of quantities of certain derivatives of opium after they had, with 
knowledge of the defendants, been imported into the United States con- 
trary to law. : 

Later on in my charge I shall read to you relevant portions of the 
statutes referred to and give you the essential elements of each of the 
offenses referred to in this first count in order that you may have this 
before you in determining whether there was any agreement to violate 
any of the statutes by these defendants as charged. | 

Now, a violation of the statutes as such is not charged in this 
first count, but the charge is conspiracy to violate one or all of these 
sections. 

The first count further charges that the defendants committed a 
large number of Overt Acts, among others, in furtherance of this con- 
spiracy and to effects its objects. 

The fifth count, which is the next one before you charges in brief 
that on or about January 4, 1963, Defendant McCutcheon and Pearl 
Woodward soid, exchanged and gave away to William R. Goodwin a 
narcotic drug in an envelope containing a mixture of about 24, 260 


milligrams of heroin hydrochloride and milk sugar, not in pursuance 
of a written order, written for that purpose. 

The sixth count charges in brief that on or about January 4, 1963, 
Defendant McCutcheon and Pearl Woodward purchased, sold, dis- 
pensed, and distributed, not in the original stamped package and not 
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1265 from the original stamped package, a narcotic drug, that is, this same 
envelope containing heroin hydrochloride and milk sugar referred to 
in the fifth count. | 

The seventh count charges that on or about January 4, 1963, 
Defendant McCutcheon and Pearl Woodward facilitated the concealment 
and sale of a narcotic drug, that is, this same envelope containing 
narcotic drugs, consisting of heroin hydrochloride and milk sugar, 
referred to in the fifth count, after it had been imported, with the 
knowledge of Defendant McCutcheon, into the United States contrary 
to law. 

In other words, the Government charges three separate offenses 
growing out of this single alleged transaction on January 4, 1963. 

The eleventh count charges in brief that on or about July 15, 1963, 
Defendant McCutcheon did sell, exchange and give to Goodwin a nar- 
cotic drug, that is, an envelope containing a mixture of about 12,970 
milligrams of heroin hydrochloride and milk sugar, not in pursuance 
of a written order, written for that purpose, from Goodwin. 

From the context of the indictment particular to this count, 

July 15, 1963, was a clerical error and was intended to be January i, 
1963. 

The twelfth count charges in brief that on or about Seatary 15, 
1963, McCutcheon sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, the same envelope containing heroin hydrochloride and 
milk sugar referred to in the eleventh count. 

The thirteenth count charges in brief that on or about coe. 15, 
1963, Defendant McCutcheon facilitated the concealment and ‘sale of a 
narcotic drug with the same envelope containing heroin hydrochloride 
and milk sugar referred to in the eleventh count, after it had been 
imported with his knowledge into the United States contrary to law. 

Here again the Government charges three offenses growing out 
of the single transaction allegedly occuring on January 15, 1963. 
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The seventeenth count charges in brief that on or about February 14, 
1963, Defendant McCutcheon sold, exchanged and gave away a narcotic 
drug, that is, an envelope containing a mixture totaling about 12, 220 
milligrams of heroin hydrochloride and milk sugar, not in pursuance of 
a written order, written for that purpose, from Goodwin. 

The eighteenth count charges in brief that on or about February 14, 
1963, Defendant McCutcheon purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped 
package, a narcotic drug, that is, this same envelope containing a mix- 
ture of heroin hydrochloride and milk sugar referred to in the seven- 
teenth count. 

The nineteenth count charges in brief that on or about February 14, 
1963, Defendant McCutcheon facilitated the concealment and sale of a 
narcotic drug, that is, the same envelope containing a mixture of heroin 
hydrochioride and milk sugar referred to in the seventeenth count after 
it had been imported with the knowledge of McCutcheon into the United 
States contrary to law. 

Here again the Government charges three offenses growing out 
of 2 single alleged transaction occurring on February 14, 1963. 

The twenty-third count charges in brief that on or about 
February 26, 1963, Defendant McCutcheon sold, exchanged and gave 
away to Goodwin a narcotic drug, that is, one envelope containing a 
mixture totaling about 6, 650 milligrams of heroin hydrochloride and 
milk sugar, not in pursuance of a written order, written for that pur- 
pose, from Goodwin. 

The twenty-fourth count charges in brief that on or about 
February 26, 1963, Defendant McCutcheon purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, this same envelope 
containing a mixture of heroin hydrochloride and milk sugar referred 
to in the twenty-third count. 

The twenty-fifth count charges in brief that on or about February 
26, 1963, Defendant McCutcheon facilitated the concealment and sale 
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of a narcotic drug, that is, this same envelope containing a mixture of 
heroin hydrochloride and milk sugar referred to in the twenty-third 
count, after it had been imported, with the knowledge of McCutcheon, 
into the United States contrary to law. 

Here again the Government charges three offenses growing out of 


one single transaction allegedly occurring on February 26, 1963. 
You will, therefore, note that the substantive counts are twelve 


in number involving four transactions, each transaction charging three 
| 
| 


separate violations of the narcotic laws. 

Now, so far as the first count, the conspiracy count, is con- 
cerned it is necessary that you must find before you can convict a 
defendant that he conspired with one or more of the defendants named 
to violate at least one of the sections of the law I have referred to; 

That he conspired so to do sometime within the period mentioned 
in the indictment; that at least one of the Overt Acts, which are not re- 
quired to be criminal acts, alleged in the indictment has been committed 
by any defendant whom you find to have been a party to the conspiracy; 

That such Overt Act.or Acts were in furtherance of the epee 
and to effect the objects thereof; 

And that the conspiracy was entered into within the District of 
Columbia, or if not, that at least one Overt Act was committed within 
the District of Columbia by any defendant who was a wea to the 
conspiracy. 

Because the conspiracy count charges violations of certain 
sections of the statutes and because the substantive counts against 
McCutcheon charge violations of the same sections of the statutes, I 
think it is necessary to read, so far as is pertinent, these particular 
sections of the statutes, which I shall now do, as well as the conspir- 
acy statute which is the statute alleged to have been violated in the 
first count. : 

Now, the conspiracy statute, so far as material, reads as 
follows: 
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If two or more persons conspire together to commit any 
offense against the United States, and one or more of such 

persons do any act to effect the object of the conspiracy, each 

shall be punished as the law provides. 

Section 4705(a) of Title 26, United States Code, provides so far 
as material as follows: 

1270 It shall be unlawful for any person to sell, barter, exchange, 
or give away narcotic drugs except in pursuance of a written order 
of the person to whom such article is sold, bartered, exchanged or 
given, on a form to be issued in blank for that purpose by the 
Secretary, meaning the Secretary of the Treasury, or his delegate. 
I see Juror Number Three with her head bowed. You are listening 

attentively, are you? I want each juror to listen attentively. 

Section 4704(a), Title 26, United States Code, provides as follows: 

it shall be unlawful for any person to purchase, sell, dispense 
or distribute narcotic drugs except in the original stamped package 
or from the original stamped package; and the absence of appro- 
priate tax-paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person in whose 
possession the same may be found. 

The law also provides that any person who commits either of these 
offenses shall be punished as provided therein, and in this connection I 
should say to you and do say to you that you are not concerned with the 
punishment, as that is a judicial function, if and when the jury finds 
guilt. 


Section 174 of Title 21, United States Code provides as follows, so 
far as material: 

Whoever fraudulently or knowingly imports or brings any nar- 
cotic drug into the United States contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the transpor- 
tation, concealment, or sale of any such narcotic drug, which is 
defined in another section as including a derivative of opium among 
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others, after being imported or brought in, knowing the same 

to have been imported or brought into the United States contrary 
to law, shall be punished as provided in this section. It further 
provides as follows: : 

Whenever on trial for a violation of this section -- meaning the 
one I have just read -- the defendant is shown to have or to have 
had possession of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction. : 

I have read these sections in brief. I have eliminated portions 
which are not material to your consideration. | 

Now, this third statute which I read to you provides that the ab- 
sence of appropriate tax-paid stamps shall be prima facie evidence of a 
violation of the law by the person in whose possession the same shall 
be found. | 

The last statute I mentioned and read to you provides that where a 
defendant is shown to have or have had possession of such narcotic drug, 
such possession shall be sufficient to authorize conviction. 

These provisions are known as legislative presumptions, but they 
do not in any manner detract from what I have said to you in respect of 
the presumption of innocence with which each defendant stands clothed 
in every criminal case, including this one, or what I have said to you 
in respect of the burden of proof. 3 

These presumptions permit you, if you see fit under the circum- 
stances of the case, to conclude that the presumption of innocence has 
been overcome by the additional weight of the countervailing legisla- 
tive presumptions, when the facts standing alone would not be enough. 


But before the countervailing legislative presumptions may be 
taken into consideration, you must find beyond a reasonable doubt that 
the defendant had possession of the narcotic drug and that there was an 
absence of stamps so far as the first presumption is concerned. 

Now, taking up the first count which charges conspiracy, it is 
necessary for me to explain to you what conspiracy means. | 
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By conspire is meant to agree or reach an agreement, to have 
a unity of design or purpose. It need not be in writing. It need not 
be formal. It may be verbal. It may be tacit. 

However, before you can find that the defendants or any of them 
conspired, you must find from the evidence that their minds met and 
that they knowingly and willingly agreed and understood that they 
would foliow a plan or pursue a course of conduct which if pursued 
would be a violation of one or more of the sections of the law referred 
to in the first or conspiracy count, and to which I have already re- 
ferred in this charge. 

The form or existence of a conspiracy may be proved by direct 
or positive evidence or by circumstantial evidence. 

You must bear in mind that the charge against these defendants 
in the first count is a conspiracy on the part of these defendants to 
commit one or more of the offenses charged, as set forth in the sections 
of the law to which I have referred and which I have read in part, so far 
as material to this case, and that they are not charged in the first 
count with the commission of the substantive offenses as such. 

It is not necessary for the Government in order to make out a 
charge of conspiracy to establish that the offenses themselves were 
committed. 

I shall now read Defendants Davis’ Prayer No. 17. Presumptions 
of guilt of conspiracy are not lightly to be indulged in from mere 
meetings. 

I shall now read Defendants Davis’ Prayer No. 18. It is the law 
that actual participation in a conspiracy by an individual defendant 
must be established by the Government beyond a reasonable doubt. 
Mere knowledge of the illegal acts of others is not sufficient, nor does 
knowledge, approval, or acquiescence in object of a conspiracy make 
one a conspirator. 

It is not necessary for the Government to show that all the 
conspirators participated from the beginning or that all contributed 
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alike, provided there is a common design and purpose applicable to 
all the conspirators at some period during the conspiracy. : 

Some may join at an early date, others at a later date. A con- 
spirator who enters a conspiracy after it has been in progress is 
bound by the acts and declarations of the other conspirators made in 
furtherance of the conspiracy prior to his entry therein. 

It is not essential that each conspirator have knowledge of all 
the details of the conspiracy or the means to be used, or that he should 
know all of his fellow conspirators. 

Mere presence during the commission of a crime does not make 
a person a party to it, and this applies to the crime of Consparecy as 
well as all others. | 

If you find that a defendant did no more than witness or be pres- 


ent at the commission of a crime, he is not guilty. 
The mere purchase of or sale or possession of heroin, if you so 

find, without more, does not make a defendant a conspirator, nor does 

the mere association of the defendant with others, a 

establish membership in a conspiracy. | 

If you find mere association by a defendant or defendants and 


nothing more connecting them with the conspiracy here, they must be 
acquitted. | 
Now, I shall give you the essential elements of each of these 
cases which the Government is required to establish beyond a reason- 
able doubt before you can convict. IfI said cases, I meant counts. 
The essential elements of the offenses charged in the first 
count, that is, the conspiracy count, which I have just explained to 
you in some detail, applicable to each defendant are the following: 
First, that he or she, as the case may be, knowingly and inten- 
tionally conspired, as I have defined that term to you, with one or more 
of the defendants named in the indictment, whether they are before you 
or not, to violate one or more of the sections of the United States Code 
to which I have referred, and which is referred to and set forth in the 
indictment, and the essential elements of each of which I shall give 
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1276 you before Iam through, and that the conspiracy was a continuing one 
from on or about November 1, 1962 to on or about October 3, 1963. 

The second element is that one or more of the Overt Acts 
alleged in the indictment have been committed during the conspiracy 
by the defendant under consideration or by another defendant with 
whom you find he conspired, and that such Overt Act or Acts committed 
were committed knowingly and in furtherance and to effect the objects 
of the conspiracy. 

The third element is that such conspiracy was entered into at a 
time within the period named within the indictment and within the Dis- 
trict of Columbia, or if not within the District of Columbia, that one or 
more of the Overt Acts you find to have been committed were committed 
within the District of Columbia. 

Now, the essential elements of each of Counts Five, Eleven, 
Seventeen and Twenty-three applicable to McCutcheon are as follows: 

First, that on or about the date mentioned in each count and 
within the District of Columbia, Defendant McCutcheon, acting alone or 
in concert with Pearl Woodward, so far as the fifth count is concerned, 
or acting alone so far as the eleventh, seventeenth, and twenty-third 
counts are concerned, sold, exchanged or gave to William R. Goodwin 
a marcotic drug, namely heroin hydrochloride. 

You notice the verbs are sold, exchanged and gave. It is only 
necessary that the Government establish either that he sold, exchanged 
or gave. It is in the disjunctive. 

Second, that he sold, exchanged or gave the same not in pur- 
suance of a written order from Goodwin, written for that purpose. 

Third, that he sold, exchanged or gave the same to Goodwin 
willfully, that is, knowingly. 

Fourth, that he sold, exchanged or gave the same to Goodwin 
knowingly, that is, with knowledge that he was selling, exchanging or 
giving to Goodwin a narcotic drug, and with knowledge that he was 
selling, exchanging or giving to Goodwin this narcotic drug, not in 
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pursuance of a written order from Goodwin for that pur pose. 

The essential elements of each of Counts Six, Twelve, Eighteen 
and Twenty-four applicable to McCutcheon are the following: 

First, that defendant on or about the date mentioned in the indict- 
ment, within the District of Columbia, acting alone or in concert with 
Pearl Woodward so far as the sixth count is concerned, and, acting 
alone so far as the twelfth, eighteenth and twenty-fourth counts are 
concerned, purchased, sold, dispensed or distributed a narcotic drug, 
namely, heroin hydrochloride. | 

Second, that he knowingly, and willfully purchased, sold, dis- 
tributed or dispensed the same, that is, with knowledge that what he 
was purchasing, selling or distributing or dispensing was heroin 
hydrochloride and with intention to purchase, sell or dispense or dis- 
tribute the same. 3 

Third, that the said narcotic drug was not then and there in the 
original stamped package or from the original stamped package, and 
was known by Defendant McCutcheon not to be in the original stamped 
package or from the original stamped package. | 

The essential elements of Counts Seven, Thirteen, Nineteen, and 
Twenty-five applicable to McCutcheon are the following: : 

First, that McCutcheon on or about the date mentioned in each 
of these counts, in the District of Columbia, acting alone or in con- 
cert with Pearl Woodward, so far as the seventh count is concerned 
and acting alone so far as the thirteenth, nineteenth, and twenty-fifth 
counts are concerned, facilitated the concealment and sale of a nar- 
cotic drug, namely, heroin hydrochloride. | 

Second, that said narcotic drug had theretofore been imported 
into the United States contrary to law. | 

Third, that defendant McCutcheon fraudulently facilitated the 
concealment and sale of this drug, that is, with intention to defraud 
the United States of its import duties and taxes thereon. 

Fourth, that the defendant knowingly facilitated the concealment 
or sale of this drug and had knowledge that it had been imported into 


the United States contrary to law. 

As to the seventh, thirteenth, nineteenth and twenty-fifth counts, 
which charge the defendant with facilitating the concealment and sale of 
a narcotic drug after it had been imported with knowledge of the defend- 
ant into the United States contrary to law, there is no direct evidence 
as to the importation of the drugs into the United States or that the 
defendant fraudulently facilitated their concealment or sale with inten- 
tion to deprive the United States of its taxes or import duties. 

The Government in respect of these counts relies solely on the 
legislative presumption which I have referred to. 

So far as the sixth, twelfth, eighteenth and twenty-fourth counts 
are concerned, relating to the sale and dispensing of narcotics not in 
the original stamped package, the statute in that instance provides that 
the absence of appropriate tax-paid stamps shall be prima facie evidence 
of a violation of the statute by the person in whose possession the drugs 
may be found, and the Government in part relies upon this provision so 
far as the sixth, twelfth, eighteenth and twenty-fourth counts are 
concerned. 

Now, as to the first count charging conspiracy, if you find that 
each and every of the essential elements of this count have been esta- 
blished beyond a reasonable doubt in respect of one or more defend- 
ants, your verdict will be guilty as to such defendant or defendants on 
this count. 

If you do not so find, your verdict will be not guilty on this first 
count as to such defendant or defendants. 

As to the remaining counts charging violations of the law against 
McCutcheon, and making no charges against the other two defendants 
before you, if you find that the essential elements have been esta- 
blished beyond a reasonable doubt in respect of him as to one or more of 
these counts, your verdict will be guilty on such count or counts. 

If you do not so find, your verdict will be not guilty on such 


count or counts. 


41 

Your verdict must be unanimous. When you go to your jury room 
you will first select your foreman. When you have reached your verdict, 
you will make that fact known to the Deputy Marshal in whose custody you 
will be. He will inform me and I shall assemble counsel and receive your 
verdict. : 

You must render your verdict on each of these counts L anaten 
and as to each defendant separately, so far as the first count is con- 
cerned, and on each count separately as to the remaining counts re- 
lating solely to Defendant McCutcheon. | 

Now, Mr. Clerk, I hand you some forms which I referred to in my 
charge, these slips on which the verdicts can be entered. You will put 
one in the file, give one to each counsel, and give one to each of the 


jurors. 


(The slips are passed out.) | 
If there are any objections, I will hear them at the Bench. 


(Whereupon counsel approached the Bench and the following 
proceedings were held:) ! 

THE COURT: Does the Government have any objections? 

MR. COLEMAN: No, Your Honor. | 

THE COURT: Do you have any objections? 

MR. HARRIS: Your Honor, under the theory of the Villa Roman 
case, I wish at this time again to object to the denial of my prayers or 
the prayers of the Davises that have been denied, and also those that 
were not given in the language requested. : 

THE COURT: Yes. | 

MR. SHORTER: Your Honor, I would like to join with that objec- 
tion and I would also like to say to the Court that I think that you should 
charge the jury in respect of Count One that they are not to consider 
conversations and declarations made by co-conspirators -- alleged co- 
conspirators out of the defendants' presence in determining whether or 
not that person is a member of the conspiracy. I think that they must 


look for evidence apart from the declarations in determining whether a 


person is guilty of a conspiracy. 

They can't be found to be conspirators by virtue of something said 
and done out of their presence. Now Mr. Harris attempted I believe in 
his Prayer No. 15 to cover this, but Your Honor denied it as drawn. I 
don't think that Your Honor gave an appropriate instruction on that point. 

THE COURT: Do you have No. 15 over there? 

MR. COLEMAN: Your Honor, may I leave the Bench to get a copy 
of that? 

THE COURT: Yes. 

MR. HARRIS: That is it. It is Number 16. 

MR. SHORTER: Number 16, Mr. Coleman. 

(Mr. Coleman left and then returned to the Bench.) 

MR. COLEMAN: May the record reflect I have returned, Your 
Honor. 

THE COURT: Yes. 

MR. COLEMAN: This prayer -- 

THE COURT: Are you talking about the last Bete 

MR. COLEMAN: The last paragraph. 

THE COURT: That is the paragraph I think I did not cover. Do 
you object to my giving that further statement ? 

MR. COLEMAN: No, Your Honor, just as long as it has: once 
you find that a defendant was a member of the conspiracy charged you 
may then regard the statements, acts, and declarations of others done 
in his absence and in furtherance of the conspiracy. 

THE COURT: I thought I really covered that somewhere in these 
sheets. Ido not believe I see it, but I thought I did. 

Now, what is the language that you suggest, that you want ? 

MR. COLEMAN: Your Honor -- 

THE COURT: That you agree to. 

MR. COLEMAN: But -- 

THE COURT: What he has to say first, I do not think you will 
ever agree to, but let us see what he wants. 
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MR. COLEMAN: But once you find beyond a reasonable doubt -- 

THE COURT: All right. 

MR. COLEMAN: That a conspiracy existed and that a defendant was 
a member of the conspiracy, you may consider against that defendant the 
statements, acts, and declarations of other conspirators made in his ab- 
sence and in furtherance of the conspiracy. | 

THE COURT: I think it ought to be: of other persons you find to be 
conspirators. 

Do you object to this? | 

MR. HARRIS: I think we ought to withdraw our objection. 

THE COURT: Do you object? Do you want to withdraw your 
objection? | 

_ MR. SHORTER: Your Honor, I think the jury ought to be told that 
they can determine whether a person is a conspirator -- that they can't 
use declarations made out of the presence. That is an elementary rule of 
law. | 

THE COURT: Unless in furtherance. 

MR. SHORTER: Of course, if a person has been found to bea 
conspirator, that it is also an elementary rule of law that acts and 
declarations of others are binding against each. That is what he is 
saying. 

MR. COLEMAN: I meant my suggestion is intended to be added 
to this last paragraph. 

MR. SHORTER: I understand. 3 

THE COURT: I did not know that. Not in other words. 

MR. COLEMAN: That is right, Your Honor. Then this is to be 
added right to it. | 

MR. SHORTER: I would ask for it. I don't know what Mr. Harris' 

1285 position is. I would ask for it. I think the jury ought to be told some - 
thing more. ! 
THE COURT: What is your position, Mr. Harris? 

MR. HARRIS: Your Honor, first I object to the prayer now as 
| 
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dictated by the United States Attorney vigorously as not an accurate 
statement of the law. 

I think that with his addition I will be in an infinitely worse 
position than I am now and as the lesser of two evils I -- 

THE COURT: Then you would object to my giving it in the way 
you suggest. You want it? 

MR. SHORTER: Your Honor, I want a correct statement of the 
law on these two points. 

THE COURT: That is not what I asked you. I asked you whether 
you object to what the District Attorney has suggested. Of course you 
want a correct statement of the law. We all want that. 

MR. SHORTER: I would have to object to it, Your Honor. 

THE COURT: All right. Then you both are going to object to it. 
Why will this not be what you really want? Any declarations and acts 
or statements made by one you find to be a conspirator may be consi- 
dered against ali others you find to be conspirators, provided said act, 
declaration or statement was in furtherance of the conspiracy or to 
effect its object. 

Is not that what you want? 

MR HARRIS: Your Honor -- 

MR. SHORTER: I would say no, Your honor. 

MR. HARRIS: It is not what I want. 

MR. COLEMAN: That does not say what they wanted to be said. 
They wanted also to be said that these statements cannot be considered 
until first a conspiracy has been established. 

MR. SHORTER: Then that person is a member of the conspiracy -- 
then it can be used against him, but first -- 

THE COURT: All right. 

MR. HARRIS: May I say something, Your Honor. 

THE COURT: Let me see if I can get this thought down. 

If you find a conspiracy to be established, then any declaration -- 
now do you want to say -- 
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MR. HARRIS: I certainly do, Your Honor. 

Your Honor, this language that we asked in paragraph two, 
that I requested -- 

MR. HARRIS: Now, the language that has been suggested by 
Your Honor -- I mean said by Your Honor, or suggested 2s 

1287 THE COURT: If you want to stand on it, that is all right. 

MR. HARRIS: Rather than have, as far as my position is 
concerned, I would rather let the charge stand as it is rather than to 
have this. 

THE COURT: Then you have no objection. 

MR. HARRIS: I do have objection. 

MR. COLEMAN: Excuse me, Your Honor. May I ask a question? 

THE COURT: I want to see what his position is. You want to have 
the charge stand as it is? 

MR. HARRIS: Rather than have this language. 

THE COURT: Rather than have this language. 

MR. HARRIS: That is correct, Your Honor. 

THE COURT: All right. 

MR. COLEMAN: Your Honor, I would make this request. I 
think the paragraph that the Court wrote is a correct statement of the 
law and if the Court reads this paragraph I would have no objection to 
the Court's reading this paragraph as well, which Mr. Barca has 
requested. 

Iam afraid Mr. Harris is putting the Court in a position whereby 
if he stands on the record he will be able to tell the Court of Appeals 
that that wasn't given and it should be given. | 

1288 THE COURT: All right. ! 

MR. COLEMAN: Ihave no objection to this paragraph if Your 
Honor reads that paragraph too. | 

THE COURT: Do you object? 

MR. HARRIS: I object to the language that has been read into the 
record as dictated by the District Attorney, also the language that Your 
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Honor has suggested as a possibility. 

I say further that we do request the paragraph two of our 
prayer 16. 

However, as a third statement of our position we will say here now 
that if as a condition to having paragraph two of our Prayer 16 read, that 
addition dictated by Mr. Coleman must be also read, then I would ask 
the Court not to change the instruction already given. 

THE COURT: Your position, Mr. Shorter? 

MR. SHORTER: My objection is that I want some statement to the 
jury in terms of the law that is set forth in paragraph two of Number 16. 

THE COURT: I will give the second paragraph and the addition that 
I suggested to you. You can have your objection. 

MR. SHORTER: Now, Your Honor, one other thing. Mr. 
McCutcheon has asked me to voice his objection and I guess it is a 
defendant's objection to Mr. Coleman calling attention of the jury to the 
alleged typographical error in the indictment. He feels that it is a sub- 
stantial error, that is, charging different dates, and he also objects to 
Your Honor's saying to the jury that it is a typographical error. 

THE COURT: I think I said clerical. 

MR. SHORTER: Iam sorry, Your Honor. 

MR. COLEMAN: I hzve no objections other than those I have 
already stated. 

THE COURT: All right. 

(Whereupon counsel resumed their places at the table and the 

following proceedings were held:) 

THE COURT: I want to give you one additional instruction, mem- 
bers of thejury. 

In considering whether or not a defendant on trial was a member of 
the conspiracy charged, you must do so without regard to, and independ- 
ently of, the statements, acts, and declarations of others in his absence. 

But once you find that a conspiracy has been established, then any 
statement, act or declaration made by one you find to be a conspirator 
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may be considered against all others you find to be conspirators pro- 


vided such act, declaration or statement was in furtherance of the 
conspiracy and to effect the objects of the conspiracy. | 

Is that in line with what I said at the Bench, gentlemen? 

MR. COLEMAN: Yes, Your Honor. | 

MR. HARRIS: Yes, it is. | 

THE COURT: Now, members of the jury, you may take the case. 

Mr. Marshal, in ten minutes you will conduct the jury to the 
cafeteria for luncheon. After they have had luncheon conduct them back 
here. : 

In the ten minutes they may have an opportunity to select their 
foreman and to organize and get ready for lunch. Do you understand? 

The two alternates will now be discharged with expressions of 
gratitude from the Court for listening so attentively and being able to 
substitute if the occasion arose. You two are discharged. : 

The others will not retire to the jury room and commence their 
deliberations. | 

Do you have something? | 
MR. COLEMAN: I ask Your Honor -- 
THE COURT: Before the jury leaves? 
MR. COLEMAN: No, Your Honor. 
THE COURT: All right. Come to the Bench. 
(Whereupon at 1:08 p.m. the jury retired to deliberate. ) 


| 
* * * * * 


[Filed April 14, 1965] 


JUDGMENT AND COMMITMENT 
(#1 - Joseph Davis) 


On this 13th day of April, 1965 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Delong Harris, 


Esquire. 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation: Title 18, 
United States Code, Section 371 as charged in Count One and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, it is adjudged that the defendant is 
guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the cus- 
tody af the Attorney General or his authorized representative for 
imprisonment for a period of twenty (20) months to sixty (60) months 
and ordered to pay a fine of one thousand dollars ($1, 000. 00). 

It is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ DAVID A.PINE 
United States District Judge 


[ Filed April 23, 1965] 


NOTICE OF APPEAL 
(Al - Joseph Davis) 


Name and address of appellant Joseph Davis 
648 Lamont Street, Northwest 
Washington, D.C. 


Name and address of appellant's attorney De Long Harris 
Annice R. McBryde 
1901 Eleventh Street, 
Northwest 
Washington, D.C. 


Offense -- Conspiracy violation of 18-371 U.S.C. 
Concise statement of judgment or order, giving date, and any sentence 
Sentenced to 20 to 60 months imprisonment and a fine of 


$1000. 00 April 13, 1965. 
Name of institution where now confined, if not on bail 


Washington Asylum and Jail 
200 - 19th Street, Southeast, Washington, D.C. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. ! 


i 
April 23, 1965 /s/ Joseph Davis _ 
Appellant | 


/s/ De Long Harris 
Attorney for Appellant 
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an unreesonebly oppressive and unjustifiable time after the offense, 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,321 


Appellant, 
Ve 
UNITED STATES OF AMERICA, 


Appellee. 


No. 19,359 


Appellant, 
Ve 
UNITED STATES OF AMERICA, 


Appellee, 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT MCCUTCHEON 


STATEMENT OF JURISDICTION 


The Court below had jurisdiction under Title 18, U.S.C. 3231. 
This Court has the appellate jurisdiction, 28 U.S.C. 1291, 1294 (1). 


STATEMENT OF THE CASE 

In August 1962, Charles G. Hill, a Federal Narcotics agent 
acting in an undercover capacity, was assigned to Washington with the role 
of attempting to make purchases of narcotics from persons who were believed 
to be buying the same from Joseph Davis (Tr. 385). In the course of his 
activities, Hill made purchases of narcotics from one "Goody" Goodwin on 
January 4, 1963 (Tr. 199 et seq), January 15, 1963 (Tr. 218 et seq), 
February 14, 1963 (Tr. 229 et seq), and on January 1, 1963, January 3, 1963, 
January 8, 1963 (Tr. 253). Goodwin told Hill that he was getting the drugs 
from one Pete Harvey and from Appellant McCutcheon (Tr. 254). | Goodwin 
told the agent that he was obtaining the narcotics for the February 14th 
sale from McCutcheon (Tr. 230 et seq). Another Federal agent, LaForrest 
Russell, made a further purchase of heroin from Goodwin on February 26, 
1963 and Goodwin had told him on the previous day that he vas getting the 
heroin from "Iron Jaws", a nickname of McCutcheon's (Tr. 270, et seq)« 
Goodwin also told Hill that all good things of heroin came to town through 
James F. Davis and that he (Goodwin) could go to McCutcheon who could get 
it from Davis (Tr. 211, 212). Goodwin also said that the heroin which he 
had sold to Hill on January 4, 1963, came from McCutcheon who got it from 


Davis (Tr. 213). | 


As far as the record shows, nothing was done by the narcotics 
agents between February 26, 1963 and July 18, 1963. On July 18, 1963 
the agents arrested Goodwin and on that date he gave them a statement 
(Def Ex 1 for Ident; Tr. 126, 136, 141, 176, 177) stating chat he had 


obtained the heroin which he had sold to the agents on January 4, 


January 15, February 14, February 26 of 1963, from Appellant NeCutcheon. 


Nothing further was done by the agents until September 20th when Goodwin 
swore out a Coaplaint joined by Agent Ivan durms, charging McCutcheon with 
a sale of narcotics on January 4, 1963, alone. No mention was made of the 


alleged sales on January 15, February 14, and February 26 of 1963, and no 


charge of conspiracy wes mde. McCutcheon wes arrested on 4 warrant issued 


on the complaint on September 30, 1963. Another co-defendant, “Bunky" 
doodward, was arrested on October 2 (Tr. 660,661). On October 1, 1963, 2 
somewhat abortive attempt through Es warrant execution was made to seize 
narcotics et the home of James F. and Ida Davis (Tr. 352-360). The Davises 
were not arrested et this time, nor was 4 Sette made against them. No 
preliminary heering wes held on McCutcheon’s arrest. Approximately five 
months after Goodwin's complaint wes filed and McCutcheon's arrest, the 
indictment in the cause was filed (February 24, 1964) and the Davises were 
arrested upon Bench Warrant (Tr 340 et seq). McCutcheon was indicted on 
@ conspiracy count (Count 1) along with the Devises, Goodwin and doodward. 
McCutcheon himself was further charged in twelve substantive narcotics 
counts (Counts 5, 6, 7, 11, 12, 13, 17, 18, 19, 23, 24, 25) based on alleged 
narcotics sales etc., on January 4, Janu2ry 15, February 14, February 26 
of 1963. Goodwin was charged with twelve substantive narcotics counts, and 
woodward with three. The only charge of which McCutcheon had been epprised 
prior to the return of indictment wes the January 4, 1963 charge (Counts 
5,6,7)- Prior to trial, Goodwin pleaded guilty and received a five-year 
suspended sentence (Tr. 123, 124). The cause was dismissed against woodward, 
who pleaded guilty to en information (Tr. 504). 

Goodwin and Woodward testified against the Appellant (Tr. 60 et 


seq; 503 et seq).’ Appellant was found Not Guilty on Counts 5, 6, and 7. 


This was the triple count respecting the alleged sale on January 4, 1963, 


which formed the basis of the September 20, 1963 complaint, upon which he 
had been arrested. 


Appellant was found guilty on Count 1, the conspiracy count: 
on Counts 11, 12 and 18, the narcotics sale of January 15, 1963; on 
Counts 17, 18 and 19, the narcotics sale of February. 14, 1963; and on 
Counts 23, 24 and 25, the February 26, 1963 narcotics sale. On the 
conspiracy count, he received a sentence of twenty (20) moattad to 
five (5) years, and on each of the other counts, e sentence of 


fifteen (15) years, all to run concurrently. 


STATUTES, REGULATIONS AND RULES INVOLVED 


United States Constitution 


Amendment V -- Capital Crimes; Double Jeopardy; Self-Incriminstion; 
Due Process; Just Compensation for Property 
No person shall be held to answer for a capital, or other- 
wise infamous crime, unless on a presentment or indictment of 
a@ Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor shell 
be compelled in any criminal case to be a witness against | 
himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for Aevgnee 
use, without just compensation. 
| 


Federal Rules of Criminal Procedure 


Rule 52. Harmless Error and Plain Error 
kk 


| 

(b) Plain Error. Plain errors or defects affecting substantial 
rights may be noticed although they were not brought to the atten- 
tion of the court. 


SUMMARY OF ARGUMENT 


1. ‘The coaviction of appellant McCutcheon on Counts ll, 12, 
13, 17, 18, 19, 23, 24 and 25 of the indictment, were the result of a 
deliberate and purposeful delay in apprising appellant of the charges 
against him, in violetion of kis rights to due process of law under the 
Fifth Amendment to the United States Constitution. 

2. The ccnviction of appellant McCutcheon on Count 1 of the 
indictment, was the result of a deliberate end purposeful delay in 
apprising appellant of =he charges against him, in violation of his rights 
to due process of law under the Fifth Amendment to the United States 
Constituticn. 

3. The points above, though not raised in the Court below, 
amounted to plain error and defects, effecting substantial rights and 
should be noticed by this Court in accordance with Rule 52 of the Federal 


Rules of Criminal Procedure. 


> 


THE CONVICTION OF APPELLANT MCCUTCHEON ON COUNTS 11, 
12, 13, 17, 18, 19, 23, 24 AND 25 OF THE INDICIMENT WERE 
THE RESULT OF A DELIBERATE AND PURPOSEFUL DELAY IN APPRISING 
APPELLANT OF THE CHARGES AGAINST HIM IN VIOLATION OF HIS 
RIGHT TO DUE PROCESS OF Law UNDER THE FIFTH AMENDMENT TO 
THE UNITED STATES CONSTITUTION. 


Appellent McCutcheon hes been sentenced to fifteen years 
imprisonment on each of nine substantive nercotics offenses (three 


separate sales each supporting customry triple narcotics counts 


under 26 U.S.C. 4705(2), 26 U.S.C. 4704(a) and 21 U.S.C. 174), and to 


five years imprisonment for conspiracy to violate the narcotics laws 
(18 U.S.C. 371), all sentences to run concurrently. Accordingly, the 
most pressing problem as far as this appellant is concerned is ito 
invite the scrutiny of this Honorable Court to the procedure which 
resulted in his conviction on the substantive charges which produced the 
fifteen year sentence. i 

This scrutiny will disclose that the United States through 
its narcotics agents and prosecuting authorities deliberately dad 
purposefully delayed notifying or apprising appellant of the charges 


which resulted in his conviction on the substantive counts 11, 12, 13, 


17,. 18, 19, 23, 24 and 25 for such a period of time that his opportunities 
for defense were as a matter of law prejudiced in violation of his right 
to a trial conducted under the principles of due process of law in 
accordance with the Fifth Amendment to the United States Constitution. 
Ross v. U.S. (June 30, 1965) - U.S. App.- D.C.. - F. 2d <3 cheegay v. US, 
(July, 14,1965) - U.S. App. D.C. - Fe 2d =... | 

The central time interval is clear. The dates of the alleged 
offenses are January 15th and February 14th and 26th of 1963, and the 
first date when appellant was informed that he was charged with the 
offenses for which he now stands convicted was the date of return of the 
indictment on February 24th of 1964 - approximately one year later. 
Likewise, the dates reflecting the direct participation of the nareotics 
agents and prosecuting authorities in the delay are apparent from the record. 
On the three dates of January and February of 1963 aforementioned, 
narcotics agents. Hill and Russell in an undercover capacity purchased 


narcotics from the co-defendant Goodwin. Goodwin at that time ‘told then 


that he had obtained the drugs from the appellant McCutcheon. The agents 
waited five months before they arrested Goodwin. Perhaps until this time 
the excuse could be offered that without the testimony of Goodwin, no 

case could be made against appellant. However, this excuse soon disappeared 
for, upon his arrest (July 18, 1963), Goodwin gave the police a statement 
and on September 20, 1963, Goodwin himself swore to the complaint against 
McCutcheon, There could have been, accordingly, at this time, no doubt as 
to the availability of Goodwin as a witness for the prosecution. McCutcheon 
was arrested pursuant to this complaint on September 30, 1963. Signifi- 
cantly, the complaint did not allege the offenses for which appellant now 
stands convicted. Instead, complaint charged a sale of narcotics on 
January 4, 1963, which became counts 5, 6 and 7 of the indictment and upon 
which the appellant was, most significantly, found not guilty. There 


was no preliminary hearing. There was in fact no mention of the charge of 


narcotics sales on January 15th and February 14th and 26th of 1963 until 


the return of the indictment on February 24, 1964, nearly five months 
after appellant's arrest. 

The deliberate nature of the delay therefore became manifest 
almost certainly after Goodwin's arrest on July 18, 1963, and positively 
after Goodwin's oeth to the complaint for McCutcheon’s arrest on September 
20, 1963. The device used at this time of making charge on only one 
offense (January 4, 1963), while withholding information on other 
substantive charges (January 15, February 14 and 26, 1963), unfair enough 
under the best of circumstances, became fatal to appellant’s chances of due 
process in view of the long length of time which had already elapsed since 
the dates of the alleged offenses. After this date (September 20, 1963), 


there can have been no reason consistent with any measure of fundamental 
fairness and due process to keep hidden from this appellant the fact that 
he would have to defend himself against the nine substantive chacoas of 
offenses occurring seven months previously. Nevertheless, che Government 


persisted in its secrecy for five more months until the February 24th 


filing of the indictment. | 


Perhaps we may speculate that the portion of the ie between 
Goodwin's arrest and statement in July and McCutcheon's arrest in September 
was caused by the hope that evidence might be obtained to tie conappellants 
James F. and Ida Davis into a conspiracy charge with McCutcheon, If so,- 
such a purpose could in no wise have excused the five months fucchad delay 
and would in itself amount to a callous disregard of appellant's rights to 
@ due process trial on the infinitely more serious substantive charges of 
narcotics sale and concealment. It is one thing to lie in watt hoping that 
proof of a conspiracy will become available so that proof of overt acts 
may be obtained to confirm the existence and the proof of chat one single 
crime. It raises entirely another due process problem deliberately to 
delay charging several substantive narcotics violations compteres and 
accomplished on dates long past. In a very practical sense, the 
conspiracy can amount to only one crime and one twenty~-months to five-year 
sentence, no matter how many dates are covered in the overt acts or how 
stale some of those dates may be. Furthermore, inability to show by 
reason of the passage of time that events alleged in several overt acts 
never occurred, is not necessarily fatal to defense against the 
conspiracy charge itself. However, and to the contrary, tnability by 


reason of the passage of time to disprove charges of sales of nercotics 
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on specific dates a year in the past leaves the party charged completely 
defenseless against hostile testimony, and on each such occasion there 
arises for him the jeopardy of fifteen _years imprisonment on each of the 
three triple narcotics counts. 

In brief, if a prosecutive design develops to engineer delay for 
the purpose of widening the law enforcement net to ensnare new defendants 
by way of a conspiracy indictment, it cannot be accomplished at the expense 
of deliberately denying to other alleged co-conspirators their constitu- 
tional right to prompt charge end prompt trial upon vastly more serious 
substantive charges which tend to become - until sentence date - 
side-shows for the broader ranging and more glamorous but much less serious 
conspiracy prosecution. 

The deliberate delay in apprising appellant of the charges he 
would have to meet was aperevated in that the case against him was e 


particularly “weak" case. Taylor v. U.S., 99 U.S. App. D.C. 183, 238 


F. 2nd 2095 Ross v. U.S., supra. Appellant was convicted essentially upon 


the dubious word of two "accomplices". McQuaid v. U.S., 91 U.S. App. D.C. 
220, 198 F. 2d, 987, cert. den. 344 U.S. 929; Suratt v. U.S., 106 U.S. 

App. D.C. 49, 269 F. 2d 240. Both possessed exquisite motives to fabricate 
testimony. Goodwin in perticular had sold narcotics to nercotics agents on 
at least seven occasions. This indictment itself lists twelve substantive 
narcotics counts against him and, in eddition, the record of the trial 
would support at least twelve more substantive counts. He pleaded guilty 
and received a suspended sentence and accordingly, had every conceivable 
reason to offer up e scapegoet in the person of this appellant. Woodward 


had only slightly less motivation es mey be seen from the indictment 
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and favorable disposition of her case, and had, in addition, the natural 
disposition to perjury found in all narcotics addicts. See instruction of 
Judge Pine (Tr. 1252). Given such dependence by the prosecution upon the 
dubious credibility of accomplice witnesses possessing such poverful 
motives to fabricate testimony, and in a jurisdiction where only the 
“inadequate” safeguard of the McQuaid instruction is available (see 
dissenting opinion of Bazelon J., Bishop v. U.S., 100 U.S. ma D.C. 88, 


92), the deliberate delay becomes intolerable. : 

For just as the passage of each day from the date of the charged 
offense lessens the opportunity of a defendant to protect himself, 
Nickens ve U.S., 116 U.S. App. D.C. 338, 344 (concurring opinion of Wright J.), 
the passage of each day correlatively increases the opportunity for a 
fabricator of testimony successfully to accomplish his urworthy purpose. 
Particularly is such a delay prejudicial where the three significant dates* 
of the substantive charges, when finally and at long last they were mde 
by way of indictment, were admixed with some twenty other dates alleged in 
the overt acts. This confused even the Grand Jury which erroneously 


listed the month in Count eleven as July instead of January. 


Ir , 
| 
THE CONVICTION OF APPELLANT MCCUTCHEON ON COUNT 1 OF THE 
INDICTMENT, WAS THE RESULT OF A DELIBERATE AND PURPOSEFUL DELAY 
IN APPRISING APPELLANT OF THE CHARGES AGAINST HIM, IN VIOLATION 
OF HIS RIGHTS TO DUE PROCESS OF LAW UNDER THE FIFTH AMENDMENT 
TO THE UNITED STATES CONSTITUTION, 2 
The same argument set forth above, albeit with oe less 
force, applies to the delay between the date of the conclusion of the 


alleged conspiracy, October 3, 1964, and the date when appellant was first 


il 


apprised of the charge, February 24, 1964, and the same authorities and 
arguments are offered here to support the reversal of the conviction on 


Count 1 of the indictment - the conspiracy count. 


rt 
THE POINTS ABOVE, THOUGH NOT RAISED IN THE COURT BELOW, 
AMOUNTED TO PLAIN ERROR AND DEFECTS, AFFECTING SUBSTANTIAL 
RIGHTS AND SHOULD BE NOTICED BY THIS COURT IN ACCORDANCE WITH 
RULE 52 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE. 
Rule 52 of the Federal Rules of Criminal Procedure gives patent 
authority for this Court to notice the plain error set forth above which 
permitted the conviction of appellant McCutcheon and his fifteen year 


concurrent sentence, in violation of his right to due process under the 


Fifth Amendment to the United States Constitution. 


CONCLUSION 


it is respectfully submitted that the conviction of appellant 
McCutcheon should be reversed. 


Respectfully submitted, 


JOHN F. DOYLE 


206 Southern Building 
Washington, D. C. 20005 


Attorney appointed to Appellant . 
McCutcheon 
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of this brief to the Honorable David Acheson, United States Attorney, 


United States CourtHouse, Washington, D.C., Attorney for Appellee, 


and NeLong Harris, Esq., 1901 - llth Street, N.W., Washington, D.C., 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 19,359 


Appeal from the United States District Court 
For the District of Columbia 


| 
I. THE ARGUMENT OF OF APPELLEE RESPECTING APPELLANT MCCUTCHEON'S CONVICTION 
ON COUNTS 112, 12, 13, 17, 18, ee ee 
FERS NO GROUND FOR THE AFPIRMANCE OF THIS CONVICTION. 


The Government's answer to Appellant McCutcheon's a is that he 


did not raise the point below and did not testify end hence did not show 
prejudice. Such an answer merely calls for the conclusion chat the cause 
should be remanded to the District Court for hearing on the reasonable- 

ness of the delay and the prejudice to the defendant. Boss v. United States, 
No. 17,877, remanded for further proceedings January 28, BAe TS 


June 30, 1965; Mackey v. United States, No. 18,525, remanded for further 
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proceedings November 19, 1964, decided June 30, 1965; Johnson v. 

United States, Ho. 18,207, remanded for further proceedings December 16, 
1964, appeal dismissed April 14, 1965; Woody v, United States, No. 17,965 
remanded for further proceedings December 11, 1964; Godfrey v. United States, 
No. 18,442, remanded for further proceedings November 23, 1964; Roy v. 
United States, No. 18,285, remanded for further proceedings November 10, 
1964; Ward v. United States, No. 18,420, remanded for further proceedings 
September 18, 1964; and Jackson v. United States, No. 18,597, remanded for 
farther proceedings April 21, 1965. For there is present here through 
failure to observe clear abuse of substantive constitutional rights, a 
plain error which may and should be noticed. Durham v. United States, 

99 U.S, App. D.C. 32, 237 F. 2d D 760. 

The crucial point raised by Appellant is that the time interval 
basically involved, one year, is so marked and the circumstances as de- 
lineated in bis brief so offensive to fundamental fairness that even 2 
remand is unnecessary because prejudice can be presumed. Most of the 
cases cited by the Government have been decided after Appellent filed his 


brief and after the establishment of the doctrine in Ross v. United States, 


supra. Hone of them affect adversely the position taken by the Appellant 
in bis brief. The time interval in each case cited does not come close 

to approaching the one year involved in the instant cause. It will be 

helpful to note the periods of delay presented in each of the cases cited 
by Appellee which have been decided after Ross. 
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Garrett v. United States, D.C..Cir. No. 19449, two months. 
Barber v. United States, D.C. Cir. No. 19393, two months. 
Glover v.-United States, D.C. Cir. No. 19498, five coarhe 
Jackson v.- United States, supra, five months. | 
Anderson v. United States, D.C. Cir. No.. 19174, three inches 


Worthy v. United States, D.C..Cir. No. 19279, four months. 
Godfrey v. United States, supra, three and one-half months 4 


Roy v. United States, supra, six months. 


! 
Powell v. United States, D.C. Cir. No. 18315, five mouths. 


Bey v. United States, _ U.S. App. D.C. _, 350 F. 24 467 
(1965), three and one-half months. 


Cannady - Ve Uaited States, —__. 9«S- App. D.C. a 351 F. 2d 
817 (1965), four and one-half months. 


Mackey Vv. United States, supra, two ponths, 
; | 
The cases decided before Ross and cited by the Government have the follow- 


ing tine intervals: 


¥. United States, 119-U.S. ApP,.D,C. 364, 343 F. 2d 233 
(1964), eight nonths.. : 


Wilson v. United States, 118- “U.S. App. D.C. 319, 335 F, 2d 
2 (1563), six months.. 


Redfield v. United states, 117 U.S. App. D.C. 231, 328 F. 2d 
$32, cert. denied, 377-U.S,. 972 (1964), six ponths, 


Nickens v. United States, 116-U.S. App. D.C. 338, 323 F, 2a 
$08 (1 ), seven paths. : | 


Another case decided by this Court on February 11, 1966, ts 
Daniels v. United States, D.C. Cir. No. 19324. This case involved on 
interval of some eight weeks and likewise has no identity to the instant 
| 


cause, 


i) ran, 


eibie 


It is suggested by the Appellee that the "delay" cases should be 


confined only to questions of "identity." There would appear|to be no 


treason for such a narrow basis to such an important due process principal, 
This Appellant can see no distinction between the application of the rule 
against delay when a narcotics agent is involved and its application when 
reliance is placed upon the a of such witnesses as informants and 
drug addicts. It is submitted that this is especially true wien the 
memory of such questionable witnesses must be relied upon to pick and 
select out of the "grab bag" of dates involved in a conspiracy prosecution 
certain specific and precise dates and the events then occurring to stand 
as proof for the vastly more important charges of substantive crine. 


rt. REPLY TO APPELLEE'S BRIEF IS SUPPOOT OF THE CONVICTION OH THE 
CONSPIRACY COUNT. 


Ee 
undertaken by the co-Appellants. The Appellant McCutcheon will rely upon 
their reply to the remaining points of the Governnent brief. : 


Respectfully submitted, 


John F. Doyle 
Attorney appointed to represent 
Appellant McCutcheon 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Whether or not appellant McCutcheon was preju- 
diced by the delay between the end of the conspiracy 
and the filing of the indictment? 

2) Whether or not appellant Davis’ arrest, on probable 
cause, violated the rationale of McKnight v. United 
States? 

3) Whether or not appellant Davis’ declarations on 
October 2, 1963, made after the termination of the con- 
spiracy and limited by the trial court’s instructions as 
against him only, were admissible? 

4) Whether the defendant Ida Davis’ assertion on di- 
rect examination that her husband had never been en- 
gaged in the business of selling narcotics opened the door, 
solely for the purpose of attacking her credibility, to evi- 
dence of her husband’s prior narcotics conviction? 

5) Whether the trial court abused its discretion in 
allowing, during the cross-examination of the defendant 
Ida Davis, questions as to whether she kept glassine bags 
in her home? 

6) Whether the trial court, in giving its additional in- 
struction, committed plain error? 
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Argument: 


I. Appellant McCutcheon was not prejudiced by the 
delay between the end of the conspiracy and the 
filing of the indictment 


II. Appellant Davis’ arrest did not violate the rationale 
of McKnight v. United States. 


III. Appellant Davis’ declarations, made after the termi- 
nation of the conspiracy, were admissible 


IV. The trial court did not abuse its discretion in allow- 
ing the impeachment of Mrs. Davis 


Vv. So trial court did not abuse its discretion in allow- 
g cross-examination of defendant Ida Davis as to 
wastes she kept glassine bags in her home... 


VI. The trial court’s additional instruction on conspiracy 
was not plain error .. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,321 


JOSEPH DAVIS, APPELLANT 
vw. 
UNITED STATES OF AMERICA, APPELLEE 


No. 19,359 


JERRY MCCUTCHEON, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 24, 1964, a twenty-five count indictment 
was filed in the District Court, alleging in count 1 a con- 


(1) 


° 
- 


spiracy by Joseph Davis, Ida Davis, Jerry McCutcheon, 
Pearl Woodward, and William R. Goodwin to sell, possess, 
and import narcotics in violation of 26 U.S.C. § 4705 (a), 
26 U.S.C. § 4704(a), and 21 U.S.C. $174, and in the re- 
maining twenty-four counts the commission of substantive 
offenses by Jerry McCutcheon, Pearl Woodward,’ and Wil- 
liam R. Goodwin? On April 21, 1964, a trial by jury 
commenced before Judge Tamm but on the following day 
the trial court granted McCutcheon’s motion for a mistrial 
due to the illness of Ida Davis, said motion being con- 
curred in by Joseph and Ida Davis. On January 13, 1965, 
a trial by jury commenced before Judge Pine but on the 
following day the trial court granted the motion of Mc- 
Cutcheon and Joseph and Ida Davis for a mistrial. On 
February 15, 1965, a trial by jury commenced before 
Judge Pine. On February 26, 1965, the jury rendered 
the following verdict: Joseph and Ida Davis, guilty as to 
count 1; Jerry McCutcheon, guilty as to counts 1, 11, 12, 
18, 17, 18, 19, 23, 24, 25, but not guilty on counts 5, 6, 
and 7. On April 13, 1965, the trial court imposed the 
following sentences: Joseph Davis, imprisonment from 
twenty to sixty months and a fine of $1,000; Jerry Me- 
Cutcheon, concurrent sentences of twenty to sixty months 
on count 1 and fifteen years on each of the other nine 
counts to take effect at the expiration of the sentence im- 
posed in Criminal No. 828-64. On May 3, 1965, Ida 
Davis was sentenced to imprisonment from twenty to 
sixty months, the execution of the sentence was suspended, 


On April 15, 1964, Pear] Woodward entered a plea of guilty 
to possession of heroin in violation of 33 D.C.C. § 402 before 
Judge Schweinhaut in Criminal Case No. 318-64. On May 15, 
1964, Judge Schweinhaut imposed a sentence of one year and 
granted the Government’s motion to dismiss the indictment as to 
Pearl Woodward. 


2Qn March 24, 1964, William R. Goodwin entered a plea of 
guilty to count 15 of the instant indictment before Judge Mat- 
thews. On May 15, 1964, Judge Matthews suspended the impo- 
sition of sentence, placed Goodwin on probation for five years, 
and granted the Government’s motion to dismiss the indictment 
as to Goodwin. 
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and she was placed on probation for three years. This 
appeal by Joseph Davis and Jerry McCutcheon followed. 


Introduction 


In support of the conspriacy count, the evidence adduced 
by the Government, infra, showed the following dramatis 
personae: Joseph Davis as the boss and ultimate source 
of narcotics; his wife, Ida Davis, as his assistant; Jerry 
McCutcheon as his sales director or area supervisor; 
Pearl Woodward as McCutcheon’s aide or assistant; and 
William R. Goodwin as McCutcheon’s chauffeur and sales- 
man. 


Events during 1962 


During 1962, Pearl Woodward* began visiting Jerry 
McCutcheon at his apartment in the Rhode Island Plaza 
in order to sell him clothes that she had stolen. In re- 
turn, Woodward received one-third of the store’s sales 
price. (Tr. 507-510, 601-602)‘ By summertime, Wood- 
ward was purchasing for her own consumption heroin 
and cocaine from McCutcheon, initially paying by cash 
but eventually by turning over stolen clothes (Tr. 509- 
511). As time passed, the friendship between Woodward 
and McCutcheon correspondingly deepened but Woodward 
did not become his mistress (Tr. 507-508, 568, 597-601, 
619). During the summer, McCutcheon introduced Wood- 
ward to his friend, William R. Goodwin* (Tr. 513). 


3 Pearl Woodward candidly admitted that since 1950 she has 
earned her livelihood by stealing (Tr. 608), and that she has 
been convicted on prior occasions (Tr. 510, 6238-626, 634-644). 
Although she has entered into common-law unions and has slept 
with boy friends, she was never a prostitute (Tr. 713-724). 

Woodward, in addition, has been a narcotics drug user off and 
on since 1951 (Tr. 511, 565-568, 647-660). 


«“Tr.” refers to the transcript of the trial proceedings before 
Judge Pine commencing on February 15, 1965, and ending on 
February 26, 1965. 


5 Goodwin has known McCutcheon since 1955 (Tr. 61). Good- 
win is a high school graduate who was employed by the Depart- 
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During August 1962 Goodwin, who was then unem- 
ployed, became McCutcheon’s chauffeur (Tr. 61, 122, 182- 
184, 150-160). From the middle of August to the end 
of December, Goodwin chauffeured McCutcheon on “al- 
most a daily” basis to the vicinity of 648 Lamont Street, 
N.W., the home of Joseph and Ida Davis. At McCutch- 
eon’s direction, he would park “most often in the 600 
block of Keefer Place, N.W.” McCutcheon would leave 
the car with either money or clothes, and on eight or 
nine occasions Goodwin saw him enter 648 Lamont Street. 
McCutcheon would return to the car “anywhere from fif- 
teen minutes to forty-five minutes later” with narcotics. 
(Tr. 62-74, 163, 166, 184, 187-191). Once in November, 
Goodwin counted $1,500.00 before McCutcheon left the 
car, and when McCutcheon returned, he had “an ounce of 
pure heroin”. Goodwin then drove McCutcheon to Wood- 
ward’s apartment at 1324 Euclid Street, N.W., where Mc- 
Cutcheon cut the heroin with milk sugar and made three 
or four packages.® (Tr. 74-77). 

In October 1962, McCutcheon instructed Goodwin to 
take Woodward shoplifting and from then until the end of 
December Goodwin drove Woodward on an “almost daily” 
basis. Sometimes, Goodwin and Woodward would deliver 
the stolen clothes to McCutcheon at his apartment. On 
other occasions, Woodward would telephone McCutcheon 
at dusk; then, they would pick him up; and drive to the 
vicinity of 648 Lamont Street, where McCutcheon would 
leave the car carrying the clothes. On “more than twenty” 


ment of the Navy from February 1951 to August 1962 (Tr. 111- 
112). From January to the middle of July 1962, Goodwin sup- 
plemented his income by writing numbers at night and thereby 
earning between ten and twenty dollars a night (Tr. 1138, 116, 
118). Since his liabilities were greater than his assets, Goodwin 
voluntarily resigned from the Department of the Navy in August 
1962 in order to draw his retirement (Tr. 114, 119). The reason 
his liabilities were greater than his assets was his love of gam- 
bling (Tr. 155-156). 

Even though Goodwin ultimately became a seller of narcotics, 
infra, he was never a user of narcotic drugs (Tr. 133). 


*See overt act #4 in support of Count 1 of the indictment. 
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occasions, Woodward actually saw McCutcheon enter the 
home of Joseph and Ida Davis. (Tr. 76-79, 128-131, 165, 
515-515, 516-518). 

In addition to his chauffeur’s duties, Goodwin delivered 
narcotics during the month of November to Russell Shep- 
herd at McCutcheon’s request (Tr. 80).7 About this 
time, McCutcheon offered to sell Goodwin narcotics at cost 
for resale by Goodwin at a higher price to anybody that 
he felt was “relatively safe.” Goodwin accepted this offer 
and began selling narcotics in December. When Goodwin 
received a complaint about the quality of the drugs that 
he was selling, he confronted McCutcheon who said that 
he 


‘had been doing business with (Joseph Davis) and 
that he and (Davis) were all right and that he would 
continue to do business with (Davis) because (the 
narcotics) were all right.” 


(Tr. 70-72, 80-82, 128, 147). 

‘During 1962, Woodward rented apartment #411 at 
1324 Euclid Street, N.W. Because his apartment at the 
Rhode Island Plaza was under surveillance, McCutcheon 
offered to pay Woodward’s rent if she would allow him to 
prepare his drugs there. Woodward readily agreed, and 
McCutcheon began to process, cut, and bag the drugs in 
her apartment. Once the narcotics were bagged, Mc- 
Cutcheon would leave the bags there for his buyers to pick 
up. (Tr. 506-507, 511-518, 568-564, 599-600, 679-682, 
745-764). 

On Christmas Eve 1962, McCutcheon and Woodward 
went to the home of Joseph and Ida Davis at 648 Lamont 
Street, N.W., so that McCutcheon could receive his Christ- 
mas present. During their short visit, Woodward saw 
Joseph Davis give McCutcheon “a hundred dollars and a 
half an ounce of cocaine for his Christmas present.” (Tr. 
529-580, 561-562, 682-688). 


* See overt acts #2 and 8 in support of count 1 of the indictment. 
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January 1 and 3, 1963 


During the Fall of 1962, McCutcheon introduced Good- 
win to another seller of narcotics, Pete Harvey, who of- 
fered to sell Goodwin drugs at any time. On January 1 
and 8, 1968, Goodwin accepted Harvey’s offer and, in 
tarn, sold Harvey’s drugs to Charles G. Hill. (Tr. 167- 
169, 188-184, 258, 259). 


January 4, 1963 


About 11 o’clock on the morning of January 4th, Agent 
Hill telephoned Goodwin at his home and asked to buy an 
oance of heroin. Goodwin said he could sell an ounce and 
told Hill to wait where he was—1485 Columbia Road, 
N.W.—and he would bring the heroin. Goodwin in turn 
telephoned McCutcheon at home and asked him for an 
ounce of heroin. McCutcheon indicated that he had an 
ounce for sale and that Goodwin could pick it up from 
Woodward at apartment #411, 1324 Euclid Street, N.W., 
since McCutcheon “felt it was safer to keep it there than 
at his home address.” McCutcheon in turn telephoned 
Woodward at her apartment and instructed her to give 
Goodwin an ounce package. When Goodwin arrived at 
her apartment, Woodward gave him the ounce package. 
Goodwin then proceeded to 1485 Columbia Road, N.W., 


* During 1962 and 1963, Charles G. Hill was a Federal Bureau 
of Narcotics’ agent assigned to the Washington, D.C. area in an 
undercover capacity. Agent Hill was known during this period as 
“Charles Hunter” and resided at the Pitts Hotel at 1451 Belmont 
Street, N.W. From August 6, 1962 to December 28, 1962, he was 
associated with another undercover agent under the supervision 
of cn Morrison. (Tr. 198-199, 241-243). 

On December 28, 1962, Agent Wurms introduced Hill to an in- 
formant of the Federal Bureau of Narcotics, Calvin Avent, a user 
of narcotics and small-scale seller. Avent informed Hill that his 
source of drugs was Goodwin and, on January 1, 1963, intro- 
duced Hill to Goodwin. Hill told Goodwin that he was a buyer 
from Pennsylvania and during their association Hill made six (6) 

rom Goodwin—January Ist, 3rd, 4th, 8th, 15th, and 


purchases f: 

February 14th. Goodwin eventually told Hill that his two sources 
were McCutcheon and Harvey, and that his source on January 
1st and 3rd was Harvey. (Tr. 242, 244-245, 248, 253-254, 259). 


7 


and arrived around 11:30 a.m. After he gave Hill the 
ounce of heroin on the second floor, Goodwin walked into 
Calvin Avent’s apartment where Hill paid the purchase 
price of $227. When Goodwin left the building seven or 
eight minutes later, he was followed to 1851 Massachu- 
setts Avenue, S.E., by Agent Thompson.” Here, Goodwin 
entered McCutcheon’s home—1351 A—and gave Mc- 
Cutcheon his purchase price of $200. (Tr. 83-87, 127, 
181, 169, 172-175, 177-179, 199-208, 461-464, 538-539, 
826-831) .# 


January 7 to 8, 1963 


During the sale of January 4th, Hill asked Goodwin to 
obtain some cocaine for him, and Goodwin said he would 
try. On the evening of January 7th, Goodwin tried to 
telephone McCutcheon for the cocaine, but he was not 
home. Goodwin then turned to his other source, Pete 
Harvey, and bought from him three ounces of cocaine, 
which Goodwin then sold to Hill for $675.00. (Tr. 170- 
172, 202, 259-262). 


January 10, 1963 


During the evening of January 10th, Hill and Goodwin 
met at Earl’s Bar, 1218 U Street, N.W., and about mid- 
night went on to Kelly’s Bar at 7th and T Streets, N.W. 
Goodwin pointed out to Hill Joseph Davis and said, “he 
was the boss.” Goodwin then said that “all the good 


*Sometime during the month of October 1962, Goodwin began 
seeing Calvin Avent in the 1200 block of U Street, N.W. Then, 
in late November or early December, McCutcheon instructed 
Goodwin to give “Avent anything he wanted” in narcotics. <Ac- 
cordingly, Goodwin began to sell narcotics to Avent during De- 
cember 1962. (Tr. 144-147, 180-183). 


2° John E. Thompson has been a Federal Bureau of Narcotics’ 
agent since August 1956 and, before that date, had been involved 
in law enforcement for five years. (Tr. 826). 


4 See overt acts #10, 11 and 12 in support of Count 1: see 
Counts 5, 6, and 7. 
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things of heroin that came into this town came directly 
through . . . Joseph Davis.” Hill then asked Goodwin if 
Goodwin could buy directly from Joseph Davis. Goodwin 
said that he could not, but that “he could go to Jerry Mc 
Cutcheon who did get it directly from . . . Joseph Davis.” 
Hill then asked if he could buy directly from Joseph Da- 
vis or McCutcheon, and Goodwin replied, “if (Hill) asked 
Mr. Davis for any heroin, that Mr. Davis would act like 
(Hill) was crazy and that (Joseph Davis) wouldn’t do 
any business whatsoever with (Hill).” (Tr. 87-92, 127- 
128, 208-213). 


January 11, 1963 


On January 11th, Hill went to Goodwin’s home at Good- 
win’s invitation. Shortly after Hill’s arrival, Goodwin 
received a telephone call from McCutcheon. McCutcheon 
asked Goodwin to go by Woodward’s apartment, pick up a 
package, and bring it to his home. On their arrival at 
Woodward’s apartment, Hill waited downstairs while 
Goodwin picked up from Woodward the package of nar- 
cotics. Hill and Goodwin then went to McCutcheon’s 
home at 1351A Massachusetts Avenue, S.E. After a 
short wait, McCutcheon arrived and Goodwin introduced 
Hill as his cousin. While McCutcheon and Goodwin were 
engaged in conversation about stolen ladies’ clothes, Hill 
told McCutcheon that he, too, stole ladies’ clothes and 
asked if he could “bring some of them to him.” McCutch- 
eon said that “(Hill) should call Goodwin who would get 
in touch with him on this particular matter.” Goodwin 
and McCutcheon then went into the bathroom where 
Goodwin transferred the package of narcotics, and Mc- 
Cutcheon expressed his pleasure that Goodwin had not 
given him the package in front of Hill. (Tr. 92-97, 170, 


213-217, 802-805). 
January 15, 1963 


In response to a telephone call from Goodwin, Hill went 
to Goodwin’s home at 7481 7th Street, N.W. During 
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Hill’s visit, Goodwin received two telephone calls from 
McCutcheon. During their first conversation, Goodwin 
learned that a “panic” existed or that there was “a short 
supply of dope in the city”, and asked Hill if he wanted 
any. Hill indicated that he would like a 14 ounce of her- 
oin, and Goodwin relayed the order to McCutcheon. Dur- 
ing their second conversation, Goodwin was instructed 
by McCutcheon to pick the heroin up at Woodward’s 
apartment. Hill and Goodwin then went to 1326 Euclid 
Street, N.W. where Hill gave Goodwin $120.00. Goodwin 
then went alone to apartment 411 at 1324 Euclid Sreet, 
N.W. In the meantime, McCutcheon had arrived at 
Woodward’s apartment and when Goodwin entered he 
gave him the package of heroin. Goodwin then paid Mc 
Cutcheon $100.00 and returned to Hill, giving him a 
glassine envelope * and $5.00 change. Goodwin and Hill 
then left 1326 Euclid Street and headed for the Pitts 
Hotel."* (Tr. 97-100, 217-226, 262-267, 465-474, 477-503, 
539-540). 


January 19, 1963 


Hill telephoned McCutcheon and asked him where 
Goodwin was, McCutcheon said he did not know where 
Goodwin was. Hill then asked McCutcheon to sell him 
some heroin, and McCutcheon replied that he didn’t have 
any heroin but that he would contact Goodwin. 

Later that day, Hill saw Goodwin and told him that he 
had called McCutcheon. Goodwin said that Hill should 
not have done that, and that he would talk to McCutcheon 
and straighten the matter out. 

Goodwin then saw McCutcheon and tried to explain 
that he had not given anyone McCutcheon’s telephone 
number. McCutcheon ended the conversation by saying 


12 Goodwin confirmed that whenever McCutcheon returned from 
Joseph Davis’ home to the car with narcotics, the narcotics were 
always packaged in glassine envelopes. (Tr. 100-101). 


Sey overt act #14 in support of Count 1, and Counts 11, 12, 
and 18. 


10 
that he had heard that Hill was a Federal Narcotic 


t. 

Later, Hill and Goodwin met at Earl’s Bar. Goodwin 
was “pretty angry” with Hill because of the call to Me- 
Cutcheon and told Hill that “Mr. McCutcheon would do 
no further narcotic business with him because of (Hill’s) 
telephone call.” It then developed that Goodwin did not 
hear from McCutcheon until February 14, 1963. (Tr. 101- 
102, 227-229). 


February 14, 1963 


After a three and a half week period, McCutcheon 
called Goodwin at home. Initially McCutcheon wanted to 
know if Goodwin still had buyers, and Goodwin replied 
that he had. McCutcheon then volunteered that he had 
made a mistake about Hill “because the cat couldn’t pos- 
sibly have been a Federal Narcotics Agent because of the 
way that he was throwing money around town.” Me- 
Cutcheon then added that if Hill was an agent, Hill was 
Goodwin’s responsibility since Hill was one of Goodwin’s 
buyers, and that “if anybody was going to jail for (sell- 
ing to Hill), it would be (Goodwin).” 

As a result of this conversation, Goodwin called Hill at 
the Pitts Hotel and asked him if he wanted any heroin. 
Hill responded that he would like a 14 ounce. Goodwin in 
turn relayed the order to McCutcheon, but McCutcheon 
indicated that he would prefer to sell a 14 ounce, and that 
if Hill is agreeable to this amount, Goodwin should meet 
him between 12:30 p.m. and 1 p.m. at Georgia Avenue 
and Keefer Place, N.W. Goodwin then relayed Mc- 
Cutcheon’s offer by telephone to Hill and Hill accepted. 

After meeting at their rendezvous which was about a 
block from the home of Joseph Davis, McCutcheon and 
Goodwin then proceeded by cab to Woodward’s apartment. 
During the ride, it was agreed that Goodwin would go 
and get the money while McCutcheon would prepare the 
drugs in Woodward’s apartment. 

After meeting Hill at his hotel, Goodwin and Hill 
walked to 1826 Euclid Street, N.W., where Hill paid 
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Goodwin $115.00. Goodwin then walked alone to Wood- 
ward’s apartment where he gave McCutcheon $100.00 and 
received from him a glassine envelope. After rejoining 
Hill in the basement, Goodwin and Hill went to Calvin 
Avent’s apartment at 2825 14th Street, N.W. Avent 
verified that the glassine envelope contained heroin and 
Goodwin gave the 14 ounce to Hill. (Tr. 102-106, 229- 
237, 247-248, 540). 


February 26, 1963 


Around 3 o’clock on the afternoon of February 26th, 
Agent LaForrest Russell ** met Goodwin at Earl’s Bar 
and contracted to buy a 14 ounce of heroin from Goodwin. 
Goodwin in turn relayed Russell’s offer to buy to Mc- 
Cutcheon by phone, and McCutcheon agreed to sell the 14 
ounce but later that day. Pursuant to an earlier arrange- 
ment, Russell and Goodwin met that evening at Earl’s 
Bar and then drove to the thirteen hundred block of Eu- 
clid Street, N.W. There, Russell gave the purchase price 
of $60.00 to Goodwin, and Goodwin then left the car for 
Woodward’s apartment. However, McCutcheon had not 
yet arrived, and Goodwin and Russell drove about for an 
hour. They returned to Euclid Street about 9 p.m., 
and Goodwin again parked the car and went inside to 
apartment #411. Woodward indicated that McCutcheon 
had telephoned and that he would be there shortly. Mean- 
while, McCutcheon was approaching 1324 Euclid Street, 
N.W., but upon seeing Russell in Goodwin’s car took a 


«See Counts 17, 18, and 19, 


»® Russell was a Federal Bureau of Narcotics’ agent for 6 
years and during January and February 1968 was assigned to the 
Washington Field Office, He worked in an undercover capacity 
and posed as “Leo Roderiguez.” During these two months, he 
frequented Earl’s Bar and often saw Goodwin with, inter alia, 
Agent Hill. On February 25, 1963, he met Goodwin socially at the 
bar in Earl’s. Goodwin mentioned his source’s name three times to 
Russell: February 25th in Earl's; February 26th while they 
waited in the car for McCutcheon to come; and sometime in April. 
(Tr. 268-269, 284, 288, $01). 
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“very close look at” Russell and then entered 1824 Euclid. 
While McCutcheon processed the heroin for sale to Good- 
win, he asked him “who was the cat sitting in (his) car.” 
When McCutcheon finished the preparations, Goodwin 
paid the sales price of $50.00 and left the apartment. 
Upon his return to his car, Goodwin gave the manila 
envelope containing the 14 ounce of heroin to Russell."* 
(Tr. 106-110, 134-135, 189, 269-276, 282-308, 540-541). 


January through March 1963 


During the first part of 1963 after McCutcheon and 
Goodwin had a “misunderstanding” on January 19th, 
supra, only McCutcheon and Woodward made the “daily” 
trips to the home of Joseph and Ida Davis at 648 Lamont 
Street, N.W. Two distinct patterns emerged as to these 
daily trips depending upon (1) whether McCutcheon 
called the Davis’ home or (2) Ida Davis called Mc- 
Cutcheon. 

(1) If McCutcheon were to call the Davis’ home, the 
chain of events would occur in this manner. After Wood- 
ward had finished her shoplifting while downtown, she 
would call McCutcheon and say that she was coming to 
his house by cab. McCutcheon then would call the Davis’ 
home. On her arrival at McCutcheon’s home, Woodward 
would either have the cab wait or she and McCutcheon 
would call another cab to take them to the vicinity of 648 
Lamont Street, N.W. 

(2) If Ida Davis called McCutcheon, the following pat- 
tern emerged. Ida Davis would call either McCutcheon’s 
home or Woodward’s apartment. If Woodward answered 
the telephone, Ida Davis would ask to speak to Mc- 
Cutcheon. If McCutcheon were there, he would then 
speak to Ida Davis. If McCutcheon were not there, Wood- 
ward would take this message, “Tell J. erry to call the boss 
man.” When McCutcheon did arrive, Woodward would 
give him the message and McCutcheon would return the 


**See overt acts #15 and 16 in su rt of Co 1 
Counts 23, 24, and 25. fe re: 
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call. Woodward would hear McCutcheon say, “Have my 
(drugs) ready”, and “I’m on my way”, or “I’ll be there 
in about a half hour.” McCutcheon then would leave. If 
Woodward were at her apartment, she might not go, but 
if she were at McCutcheon’s home, she would accompany 
McCutcheon to the vienity of 648 Lamont Street, N.W. 

Irrespective of how McCutcheon and Woodward ar- 
rived in the vicinity of 648 Lamont Street, McCutcheon 
would go into 648 Lamont Street alone, while Woodward 
would stand in the six hundred block of Lamont Street or 
nearby. McCutcheon would be inside the Davis’ home 
“about five minutes” and if Woodward were standing in 
Lamont Street, she “would definitely see him come out” 
of the Davis’ home. McCutcheon would then give Wood- 
ward the “ounce package or a half ounce” and she would 
put it into her pocketbook. They would then catch a cab 
and return to her apartment. “Sometimes (McCutcheon) 
would use some of it in the cab.” At her apartment, Mc- 
Cutcheon would process the ounce or half ounce that he 
had just bought and this would make more ounces. 

In order to purchase these drugs from Joseph Davis, 
McCutcheon would pay him $500 an ounce or $350 a half 
ounce in “money and clothes.” The clothes sold to Joseph 
Davis would come from Woodward and on some occasions 
Woodward would see Joseph Davis wearing a suit that 
she had stolen. 

These “daily” trips during early 1968 continued until 
Woodward went to jail for shoplifting.7 When she was 
released, she did not resume her daily trips with Mc 
Cutcheon because “(h)e just didn’t care for me.” (Tr. 
515-528, 612-614, 677-679). 


Late March 1963 


Sometime in the late part of March 1963, McCutcheon 
and Woodward visited the home of Joseph Davis. Me- 
Cutcheon left some clothes that Woodward had stolen in 


“It was stipulated that Woodward was imprisoned for petit 
larceny from May 31, 1968, to June 22, 1968. (Tr. 1050). 
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the back of the house. After Ida Davis had admitted 
them, Woodward stood in the hall while McCutcheon and 
Ida Davis went into the living room. McCutcheon then 
told Ida Davis about the clothes, gave her money, and in 
turn was given a package of drugs. After Ida Davis had 
let them out, McCutcheon gave Woodward the package to 
put in her pocketbook and they returned to her apart- 
ment on Euclid Street.® (Tr. 530-533, 535-538, 619-620). 


Early April 1963 


On or about early April 1963, McCutcheon and Wood- 
ward again visited the home of Joseph Davis. In re- 
sponse to their ringing the front door bell, Joseph Davis’ 
mother opened the door and admitted them. While Wood- 
ward stood in the hall, McCutcheon went into the living 
room. Ida Davis took a cellophane bag out of a dresser 
drawer in the living room and gave it to McCutcheon. 
McCutcheon put it into his coat pocket, and he and Wood- 
ward left. McCutcheon then gave the cellophane bag con- 
taining an ounce of drugs to Woodward and she put it 
into her pocketbook. They hailed a cab and went to her 
apartment on Euclid Street where she used some of the 
drugs obtained from Ida Davis, and McCutcheon proc- 
essed the remainder. Once the drugs were processed, 
“they were left there for (Woodward) to distribute to 
different people that Jerry would tell (Woodward) to 
give them to.” ” (Tr. 533-538). 


Summer of 1963 


During this summer, Woodward was residing at apart- 
ment #22, 1401 Girard Street, N.W. McCutcheon would 
come “every day” with drugs and, like Euclid Street, 
would process the drugs in her apartment. McCutcheon 
told Woodward that “he was getting (the drugs) from 
(Joseph) and Ida (Davis).” McCutcheon and Woodward 


8 See overt acts #17 and 18 in support of Count 1. 
39 See overt acts #19 and 20 in support of Count 1. 
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used part of the drugs that McCutcheon brought each day, 
but the remaining parts were processed and “left there 
for other people to pick up whom (McCutcheon) told 
(Woodward) to give them to.” (Tr. 709-711, 750). 


Late summer of 1963 


Sometime in the late summer of 1963, Joseph Davis 
told McCutcheon that Goodwin had been arrested and that 
he had signed some statements. McCutcheon responded, 
“Well, they can’t hurt me, There’s nothing they can do 
to me about something that somebody said.” McCutcheon 
in turn narrated this conversation to Woodward. (Tr. 
541). 


September 30, 1963 


On September 30th, Agent Thompson saw McCutcheon 
enter and sometime later leave 648 Lamont Street, N.W., 
the home of Joseph and Ida Davis. (Tr. 832-833). 


The defense 


Of the three defendants, only Ida Davis took the stand 
and testified. Mrs. Davis stated that her husband’s 
regular source of income since 1943 has come from writ- 
ing numbers, but she didn’t know how much his income 
was (Tr. 896, 902, 918). Generally, her husband wrote 
numbers at home and in the street (Tr. 922). In addi- 
tion to McCutcheon and some neighbors, “quite a few 
other people” came to their home on Lamont Street to 
play numbers, but on cross-examination Mrs. Davis ad- 
mitted that “only eight or nine people” came to their 


house over a twenty year period to play numbers (Tr. 
925-926, 981-982). 


Mrs. Davis said that her husband supplemented his in- 
come by working part-time for a nearby florist, but ad- 
mitted she had “no idea” how long he had been working 
for the florist (Tr. 906-908). In addition to his regular 


* See overt act #30 in support of Count 1. 
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and part-time employment, her husband was engaged in 
the public relations business from February 1961 to the 
Spring of 1962, but on cross-examination she admitted she 
“gidn’t know how much time” he spent on this business 
venture (Tr. 895, 904-905, 916). 

Mrs. Davis has known McCutcheon for about ten years 
and confirmed that he has come to their house on Lamont 
Street for a variety of reasons (Tr. 896). One reason 
was numbers. Generally, McCutcheon would give the 
number to her husband in the street and then come by 
their home every “two or three days” and leave his money 
(Tr. 925, 946). She admitted, however, that her knowl- 
edge about how McCutcheon played the numbers came 
from her husband and mother-in-law (Tr. 949). 

In addition, McCutcheon would bring sewing work to 
her since she is a seamstress, but then admitted that dur- 
ing the last six months of 1962 she made nothing from 
sewing (Tr. 897, 921). On other occasions, McCutcheon 
would bring to their house for storage shopping bags full 
of clothing, and loose clothes (Tr. 897-898, 964-969). 


STATUTES INVOLVED 


Title 18, United States Code, Section 371, provides in per- 
tinent part: 


If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man- 
ner or for any purpose, and one or more of such per- 
sons do any act to effect the object of the conspiracy, 
each shall be fined not more than $10,000 or impris- 
oned not more than five years, or both. 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
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ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be impris- 
oned not less than ten or more than forty years and, 
in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize convictions 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
etc., see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, United States Code, Section 4704(a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


Title 26, United States Code, Section 4705(a), provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 
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SUMMARY OF ARGUMENT 
I 


Appellant McCutcheon was convicted of having con- 
spired to violate the narcotic laws and three substantive 
narcotic offenses. The sentences imposed were concurrent. 
On appeal, he complains alternatively of the delay between 
his arrest and the filing of the indictment, and of the de- 
lay between his last substantive offense and the filing of 
the indictment. However, he did not raise this issue be- 
low. Moreover, the record discloses ample corroboration 
of his identity, and he failed to show that he was preju- 
diced by whatever delay existed. 


af 


On September 30, 1963, narcotic agents obtained a 
search warrant for the home of appellant Davis and his 
wife. “Less than ten minutes” before he arrived at his 
home by cab, the agents had driven up and parked “in 
close proximity” to his home. The agents, as they en- 
tered his yard, identified themselves to appellant Davis, 
who was then standing on his lighted front porch. As 
they walked towards him, the agents observed him put 
one hand into his pocket, remove it, and put it towards 
his mouth. They then saw his mouth open as his hand 
got to his mouth. During the ensuing struggle, the 
agents could feel his Adam’s apple going up and down but 
were unable to extract anything. At the same time, ap- 
pellant Davis was shouting, “Ida, Ida, it’s the police.” In 
response, the agents heard a toilet flushing inside the 
house a couple of times. Appellant contends that his ar- 
rest was under the aegis of the search warrant in violation 
of the rationale of McKnight. But here, unlike McKnight, 
the agents arrived in the vicinity of his home “less than 
ten minutes” before appellant Davis did, and were about 
to execute the search warrant when they observed a crime 
being committed in their presence, 
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Over objection, the trial court admitted into evidence 
two conversations on October 2, 1963, between Woodward 
and appellant Davis. He now complains that these decla- 
rations were made after the termination of the conspiracy 
and thus could not be in furtherance thereof. But the Su- 
preme Court has held that declarations made by one con- 
spirator after the termination of the conspiracy are ad- 
missible only against the declarant and under appropriate 
instructions to the jury. 


IV 


On direct examination, defendant Ida Davis testified 
that her husband had never engaged in the business of 
selling narcotics. During cross-examination, the trial 
court allowed the Government to impeach her credibility 
by questions about her husband’s prior narcotics convic- 
tion. The trial court, we submit, did not abuse its discre- 
tion. 

vV 


During direct examination, defendant Ida Davis stated 
that appellant McCutcheon had never picked up heroin 
from her home, On cross-examination, the trial court al- 
lowed the Government to ask Mrs. Davis if she kept 
glassine bags in her home. The trial court, we submit, 
did not abuse its discretion in allowing these questions. 


VI 


Appellant Davis submitted, inter alia, Instruction No. 
16. The trial court denied it and stated that the subject 
matter of the instruction would be covered in its general 
charge to the jury. At the end of the general charge, 
the trial court gave an additional instruction to the jury 
containing part of Instruction No. 16. Appellant Davis 
now contends that the other part of the additional in- 


20 


struction was erroneous. But appellant Davis failed to 
make this objection below, and the error, if any, is harm- 
less. 


ARGUMENT 


I. Appellant McCutcheon was not prejudiced by the de- 
lay between the end of the conspiracy and the filing of 
the indictment. 


The argument advanced by appellant McCutcheon pre- 
sents an issue with which the Court is well familiar.” 
A short answer is that appellant, represented by experi- 
enced retained counsel, did not raise this issue below. In 
addition, Ross v. United Staes,~ upon which appellant 
principally relies, turns on the question of identity; here, 
the record discloses ample corroboration of appellant’s 
identity. Further, appellant bears the burden of proving 
that he was prejudiced by whatever delay existed.* But 
here appellant did not testify and accordingly did not 
show prejudice. 


= See Garrett v. United States, D.C. Cir. No. 19449, decided 
January 26, 1966; Barber v. United States, D.C. Cir. No. 19893, 
decided December 17, 1965; Glover v. United States, D.C. Cir. No. 
19498, decided December 7, 1965; Godfrey v. United States, D.C. 
Cir. No. 19260, decided November 5, 1965; Anderson v. United 
States, D.C. Cir. No. 19174, decided October 28, 1965; Worthy v. 
United States, D.C. Cir. No. 19279, decided October 7, 1965; 
Jackson V. United States, —— U.S. App. D.C. ——, 351 F.2d 821 
(1965); Roy v. United States, D.C. Cir. No. 18285, decided Sep- 
tember 2, 1965; Powell v. United States, D.C. Cir. No. 18315, de- 
cided August 30, 1965; Bey v. United States, —— U.S. App. 
D.C. ——, 350 F.2d 467 (1965); Cannady v. United States, —— 
U.S. App. D.C. ——, 351 F.2d 817 (1965); Mackey v. United 
States, —— U.S. App. D.C. ——, 351 F.2d 794 (1965); Ross v. 
United States, —— U.S. App. D.C. ——, 349 F.2d 210 (1965); 
Hardy Vv. United States, 119 U.S. App. D.C. 364, 348 F.2d 233 
(1964), cert. denied, 380 U.S. 984 (1965); Wilson v. United 
States, 118 U.S. App. D.C. 319, 335 F.2d 982 (1963); Redfield v. 
United States, 117 U.S. App. D.C. 231, 328 F.2d 532, cert. denied, 
377 U.S. 972 (1964); Nickens v. United States, 116 U.S. App. 
D.C. 338, 323 F.2d 808 (1963). 


2z___ U.S. App. D.C. ——, 349 F.2d 210 (1965). 
23 Powell v. United States, supra. 
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II. Appellant Davis’ arrest did not violate the rationale of 
McKnight v. United States. 


(Tr. 312-460, 810-815) 


On September 30, 1963, the United States Commis- 
sioner issued a search warrant for the premises 648 La- 
mont Street, N.W., the home of appellant Davis and his 
wife.* Since it was the practice of the Federal Bureau 
of Narcotics to execute search warrants only when the 
owner of the home was present so as to prevent the de- 
struction of evidence “inside the premises”, efforts were 
made during the evening of September 30th and the 
morning of October 1st by Agents Wurms, Hill, Russell, 
Thompson, and Masterson to ascertain the whereabouts of 
appellant Davis. (Tr. 380, 406, 408, 410). “Less than 
ten minutes” before appellant Davis arrived at his home 
by cab, the agents had driven up and parked “in close 
proximity” to 648 Lamont Street, N.W.* (Tr. 359, 412). 
While appellant Davis walked from the cab to his home, 
Agents Hill and Russell alighted from their car, followed 
by the other three agents (Tr. 397, 412). As Hill and 
Russell entered the yard through the Anchor gate,” ap- 
pellant Davis, who had already reached his lighted porch, 
turned around and said, “What’s this?” (Tr. 354, 381, 


** This search warrant is part of the original record on appeal. 
During the course of the hearing outside the presence of the 
jury, appellant Davis conceded the validity of the search warrant 
(Tr. 488). 


>The hearing outside the presence of the jury (Tr. 312-460) 
adduced testimony relative to the execution of the search war- 
rant on October 1, 1968, and the execution of Bench warrants on 
February 24, 1964. Testimony as to October 1, 1968, will be found 
on the following pages of the transcript: 316-818, 332-884, 347- 
867, 377-414, 487-459. 


7¢ Agent Russell’s testimony belies appellant Davis’ assertion 
that “the record indicates that (the vigil of the agents) was 
some considerable period of time.” (Brief for Appellant Davis, 18). 


77 It was stipulated that the distance from the Anchor gate to 
the porch was approximately nine (9) paces or twenty-seven (27) 
feet (Tr. 399-401). 
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$99, 401, 412). Hill and Russell identified themselves 
and continued walking towards the porch (Tr. 356, 381, 
$99). The two agents then saw appellant Davis reach 
“one hand down into a sweater or jacket that he was 
wearing,” remove his hand, and put his hand “towards 
his mouth.” (Tr. 355, 381). Hill next “saw (Davis’) 
mouth open as the hand got to his mouth.”** (Tr. 382). 

Both agents grabbed appellant Davis. Hill “could feel 
his Adam’s apple going up and down”, while Russell 
placed his hand into appellant Davis’ mouth. Neither 
were successful, however, in extracting that which appel- 
lant Davis had placed in his mouth. (Tr. 388, 402). Dur- 
ing this struggle, appellant Davis was shouting, “Ida, Ida, 
it’s the police” (Tr. 317, 388). In response, both 
Wurms and Hill heard the toilet flushing inside the house 
“a couple times”. (Tr. 318, 332-333, 388). 

After argument, the trial court ruled, 


“J am of the opinion that there was probable cause 
for the officers to arrest the defendant Joseph Davis 
on the porch of his home. This is irrespective of the 


=3 Agent Russell testified that when he saw Davis put something 
in his mouth it was his belief that Davis “was trying to swallow 
some (narcotic) evidence.” This belief was grounded on three 
factors: (1) his nine month participation in an investigation of 
Joseph Davis as to violations of the Federal Narcotic laws; (2) 
his prior knowledge that Davis was violating these laws; and 
(3) his prior training and “everyday dealings with narcotic ped- 
dlers” which had taught him that narcotic evidence is destroyed 
in that manner. (Tr. 355-358). 

Agent Hill’s similar belief was grounded on the following factors: 
(1) his attendance at 2 narcotics training school where he learned 
that swallowing is one method of destroying small packages of hero- 
in and cocaine; (2) his experience in making arrests where he has 
been able to extract narcotics from a defendant’s mouth “after they 
had placed their hand to the mouth in the same type of motion”; 
(3) his fourteen-month participation in an investigation of Joseph 
Davis; (4) his knowledge from Goodwin and the files of the Fed- 
eral Bureau of Narcotics that Davis was a wholesaler of narcotic 
drugs: and (5) his knowledge that the articles to be seized from 
648 Lamont Street pursuant to the search warrant were described 
therein as “cocaine or any other narcotics”. (Tr. 383-387, 383, 
396). 
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search warrant. They did make an arrest. They 
did not consumate [sic] it by taking him to the police 
station and charging him, but the evidence clearly 
shows that there was an arrest. I think that the 
background that Agents had in respect of defendant 
Joseph Davis, together with what they saw him do 
when he was accosted and told it was the police, that 
is, to take something from his pocket and put it in 
his mouth, is sufficient for a cautious, experienced 
narcotic agent to make the arrest. Therefore, I will 
allow the evidence of what was said and done on the 
porch, and what was heard emanating from the 
house.” (Tr. 454-455). 


Agent Hill so testified in the presence of the jury (Tr. 
810-815). 

Appellant Davis now contends that his arrest violates 
the rationale of McKnight v. United States,” in that “a 
Search Warrant can not be converted into an Arrest 
Warrant by rejecting convenient and present opportuni- 
ties for its execution so that a given individual might be 


arrested under its aegis.” (Brief for Appellant, 15). 
McKnight is founded, we submit, on the principle that 
the police were using the arrest warrant in order to ac- 
complish something beyond the ordinary scope of the ar- 
rest warrant, namely, a search of the entire premises. 
But here, unlike McKnight, the agents arrived in the six 
hundred block of Lamont Street “less then ten minutes” 
before appellant Davis did, and were about to use the 
search warrant to accomplish exactly what it allowed 
them to do, namely, a search of 648 Lamont Street, when 
they observed a crime being committed in their presence. 
Thus, McKnight is not applicable. 


2 87 U.S. App. D.C. 151, 183 F.2d 977. 
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I. Appellant Davis’ declarations, made after the termina- 
tion of the conspiracy, were admissible. 


(Tr. 545-558) 


In a hearing outside the presence of the jury, the Gov- 
ernment proffered the following two conversations on Oc- 
tober 2, 1968, between Woodward and appellant Davis as 
admissions against interest and receivable as to Davis 
alone (Tr. 545-554). (1) During the course of a tele- 
phone conversation, appellant Davis said to Woodward, 


“This is how these people came to my house. I don’t 
want to be involved and I don’t want you people call- 
ing my name in this thing. So now, that’s that.” 
(Tr. 548-550). 


(2) In response to this conversation, Woodward went to 
1011 Euclid Street, N.W., where appellant Davis said to 
her, 


“Q And what did he say to you? 
A He didn’t want to be involved. 


Q Did he tell you anything else? 
A He wasn’t going to be involved, he didn’t want 
you people calling his name. 
Q When he said “you people,” who did he mean? 
A He meant Jerry and I. 
Q Did he refer to Jerry? 
. I mean “you people” has to 


Q Did he tell you whether or not he had discussed 
this with Jerry previous? 

A Yes, he did. 

Q What did he say about that? 

A He said that he knew that they had warrants 
and he told “you people” to be careful. 

Q When he said “he told you people” . 

A He meant Jerry and I to be careful with the 
drugs, because he knew they had the warrants. 

Q And did he make a reference to you when he 
was talking to you on October 2d, 1968, about some 
earlier conversation with Jerry? 
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A Yes, he did, 

Q And what was that? 

A He said he had told that man—referring to 
Jerry—that they did have the warrants.” (Tr. 551- 
552). 


The trial court ruled, “But I feel (these statements) 
can be considered as a statement against interest and one 
that may be considered alone against Davis.” (Tr. 554). 
After Woodward testified before the jury as to the two 
conversations, (Tr. 555-558), the trial court instructed 
the jury (Tr. 558). 

In Delli Paoli v. United States, 352 U.S. 232 (1957), 
the Supreme Court said, 


“This Court long has held that a declaration made 
by one conspirator . . . after the termination of the 
conspiracy ... may be used only against the declar- 
ant and under appropriate instructions to the jury 

. Relevant declarations or admissions of a con- 
spirator made in the absence of the co-conspirator, 
and not in furtherance of the conspiracy, may be ad- 


missible in a trial for conspiracy as against the de- 
clarant to prove the declarant’s participation therein. 
The court must be careful at the time of the admis- 
sion and by its instructions to make it clear that the 
evidence is limited as against the declarant only.” 


352 U.S. at 237-238. See also, Harris v. United States, 
288 F.2d 928, 928-929 (4th Cir. 1960) ; Connelly v. Unit- 
ed States, 249 F.2d 576, 588-589 (8th Cir. 1957) ; Quirk 
v. United States, 161 F.2d 188, 142 (8th Cir. 1947) ; Lo- 
renz v. United States, 24 App. D.C. 387, 878 (1904), 
cert, denied, 196 U.S. 640 (1905) .” 


30 Appellant Davis’ reliance on Krulewitch v. United States, 386 
U.S, 440, is misplaced. In Krulewitch, the declaration of a co-con- 
spirator to a prostitute, made after the end of the conspiracy with- 
out Krulewitch’s authority and in his absence, was held inadmissi- 
ble. Here, appellant Davis’ declaration was proffered and ad- 
mitted, not in furtherance of the conspiracy, but as an admission 
against interest. 
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IV. The trial court did not abuse its discretion in allowing 
the impeachment of Mrs. Davis. 


(Tr. 896, 989-1001, 1024, 1026-1029) 


During defendant Ida Davis’ direct examination, the 
following occurred: 

“Q Was your husband ever engaged in the busi- 

ness of selling narcotics, dope, heroin, cocaine, or 


anything of this sort? 
A He was not.” (Tr. 896). 


During her cross-examination, in the course of a hear- 
ing outside the presence of the jury, the Government 
proffered the fact of appellant Davis’ prior narcotics con- 
viction to impeach defendant Ida Davis’ credibility (Tr. 
989-1001). At the conclusion of the hearing, the trial 
court overruled appellant Davis’ objection (Tr. 993, 994, 
995, 1001). 

In the presence of the jury, the defendant Ida Davis 
was asked the following three questions: 


“Q Have you heard that on March 1953 Joseph 
Davis, also known as Sammy, Black Sammy, was 
convicted of violation of 21 United States Code, Sec- 
tion 174, in that he facilitated the concealment and 
sale of narcotic drugs illicitly imported? 

A Iheard it.” (Tr. 1024) 


s s * s 


ae And have you heard also, Mrs. Davis, that 
in March, 1953, Joseph Davis, known as Sammy, 
Seeabo convicted of a violation of Title 26, United 
States Code, a section making it unlawful ‘for any 
person to sell, barter, exchange or give away nar- 
cotic drugs except in pursuance of a written order? 
A I heard something.” (Tr. 1026) 


s s * s 


“Q And did you hear that also in March of 1958 
Joseph Davis, known as Sammy, was convicted of 
violation . . . [cJonvicted of a violation of Title 26, 
United States Code, a section making it unlawful for 
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any person to purchase, sell, dispense, or distribute 
narcotic drugs except in or from the original stamped 
package? Had you heard that? 

A Mr. Coleman, the different things that you 
read, I didn’t hear them like that, All I heard, that 
he was convicted of a narcotic violation.” (Tr. 1026- 
1027). 


The trial court then gave the following cautionary in- 
struction: 

“THE COURT: Members of the jury, I wish to 
give you a cautionary instruction in connection with 
the last three or four questions asked by the District 
Attorney and the answers given by the witness to 
those questions, 


You will recall that on direct examination of Mrs. 
Davis by her attorney, Mr. Harris, she testified that 
her husband had never been engaged in selling nar- 
cotics, or words to that effect. 


The questions asked by the District Attorney were 


permitted for one purpose only and that was for the 
purpose of impeaching the witness by asking her 
whether she had heard that he had been convicted of 
these offenses and it should only be considered, that 
is, the questions and answers, should only be consid- 
ered by you for that purpose, and should not be con- 
sidered by you in connection with the case against 
Mr. Davis and should be stricken from your minds 
in connection with the case against Mr. Davis.” (Tr. 
1028-1029). 


The question is whether the defendant Ida Davis’ as- 
sertion on direct examination that her husband had never 
been engaged in the business of selling narcotics opened 
the door, solely for the purpose of attacking her credibil- 
ity, to evidence of her husband’s prior narcotics convic- 
tion. The Supreme Court, in Walder v. United States, 
$47 U.S. 62, 65, directly answered this question: 


“Of his own accord, the defendant went beyond a 
mere denial of complicity in the crimes of which he 
was charged and made the sweeping claim that he 


28 


had never dealt in or possessed any narcotics. Of 
course, the Constitution guarantees a defendant the 
fullest opportunity to meet the accusation against 
him. He must be free to deny all the elements of the 
case against him without thereby giving leave to the 
Government to introduce by way of rebuttal evidence 
illegally secured by it, and therefore not available 
for its case in chief. Beyond that, however, there is 
hardly justification for letting the ‘defendant affirma- 
tively resort to perjurious testimony in reliance on 
the Government’s disability to challenge his credibil- 
ity.” (Emphasis supplied.) 
See also, Inge v. United States, No. 19497, decided Janu- 
ary 5, 1966, slip opinion at 6; Luck v. United States, 
—— US. App. D.C. 
11 (1965); Johnson and Stewart v. United States, 120 
Us. App. D.C. ——, ——, 344 F.2d 163, 165-166 (1964) ; 
Bailey v. United States, Si App. D.C. ——, —-, 
328 F.2d 542, 547, fn. 3 (1964) ; White v. United States, 
317 F.2d 231, 233 (9th Cir. 1963) ; Jackson v. United 
States, 311 F.2d 686, 689-690 (5th Cir. 1963) ; Smith v. 
United States, —— US. App. D.C. ——, ——, 312 F.2d 
867, 870-871 (1962) ; Lockley v. United States, —— U.S. 
App. D.C. ——, ——, 270 F.2d 915, 919, 921 (1959) ; 
Ferrari v. United States, 244 F.2d 182, 140-141 (9th Cir. 
1957), cert. denied sub. nom., 355 U.S. 878 (1957). 
Thus, we submit, the trial court did not abuse its discre- 
tion in allowing Mrs. Davis to be impeached with the fact 
of her husband’s prior conviction. 


V. The trial court did not abuse its discretion in allowing 
cross-examination of defendant Ida Davis as to wheth- 
er she kept glassine bags in her home. 

(Tr. 312-460, 518, 523-524, 526, 529-588, 561-562, 
619-20, 682-683, 893, 898, 974-976, 978-979) 
During her direct examination in the Government’s 
case-in-chief, Pearl Woodward testified (1) that she had 
met Ida Davis in 1951 (Tr. 518); (2) that she had 
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visited the home of the Davis’ on three occasions (Tr. 
529-588, 561-562, 619-620, 682-688) ; that during their 
“daily” trips from 648 Lamont Street during the winter 
of 1962 to 1968 McCutcheon would entrust her with 
heroin wrapped in a “cellophane package” or “bag” (Tr. 
523-524) ; and that on some occasions McCutcheon would 
come out of 648 Lamont Street with not only drugs, but 
“milk sugar, tape and bags.” (Tr. 526). 

Ida Davis on direct examination denied (1) that she 
ever knew Pearl Woodward (Tr. 893); (2) that Wood- 
ward had ever been to her home (Tr. 898); (3) that she 
had ever seen McCutcheon with any narcotics; and (4) 
that McCutcheon had ever picked up any heroin from her 
home (Tr. 898). 

On cross-examination, defendant Ida Davis was asked 
the following questions: 


“Q Did you keep glassine bags in your house? 
A No, I did not. 

Q Do you know what a glassine bag is? 

A Yes, Mr. Coleman.” (Tr. 974) 


* 2 * 2 


“Q What is a glassine bag? 
A What is it? It is a glassine bag, you can see 
through it.” (Tr. 975) 


* 2 s s 


“Q I show you what has been marked, Mrs. Da- 
vis, as Government’s Exhibit No. 2B, and I will ask 
you to examine this, and apart from the color—pay 
no attention to the color—but is that what you mean 
by a glassine bag? 

A Yes, I have seen them but not that kind. 


Q Now, have you ever had glassine bags of any 
kind in your house? 
A Ihave” (Tr. 976). 


* s es s 
“Q Did you have glassine bags without anything 
on them? 
A Yes, one or two. 
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Q One or two? 
A Maybe about ten, we are talking about—a 
few.” (Tr. 978-979). 


Appellant Davis now contends that the trial court, in 
allowing this cross-examination, abused his discretion, but 
fails to cite any authority. Appellee submits that this 
was proper cross-examination and that the trial court did 
not abuse its discretion.** 


VL The trial court’s additional instruction on conspiracy 
was not plain error. 


(Tr. 1085-1086, 1248-1289) 
Appellant Davis requested the following instruction: 


“There are a number of steps which you must follow 
in order to determine whether a defendant was a 
member of a conspiracy. First, you must find that 
there was a conspiracy. Second, you must consider 
all the evidence directly relating to a defendant in 
order to determine whether he was a member of that 


conspiracy. In determining whether he was a mem- 
ber or not you cannot consider any conversations 
which were made when he was not present. In de- 
termining whether he was a member, you cannot con- 
sider any acts done by others in his absence. Third, 
only if you find beyond a reasonable doubt that a 


1In a hearing (Tr. 312-460) outside the presence of the jury, 
one of the two subjects explored was the execution of bench war- 
rants for Joseph and Ida Davis on February 24, 1964. A search 
incidental to the arrest of Ida Davis in her living room uncovered 
glassine bags in a cabinet drawer seven (7) feet from Ida Davis. 
Appellant Davis objected to their admissibility on the sole ground 
that the conspiracy had already ended (Tr. 377-878), and the trial 
court sustained his objection (Tr. 459). 

Appellant Davis now contends “that the Government was here 
permitted to do by indirection what it could not accomplish as a 
result of the ruling of the trial judge excluding the glassine bags.” 
(Brief for Appellant, 32). But appellant Davis overlooks the direct 
examination of defendant Ida Davis, supra, and assumes a fact in 
his contention—namely, that the prosecutor referred to the search 
and seizure of February 24, 1964—which the record docs not sup- 
port. 
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conspiracy existed and that a defendant was a mem- 
ber of the conspiracy can you consider conversations 
of and acts done by co-defendants or alleged co-con- 
spirators against an absent defendant. 

In other words, in considering whether or not a 
defendant on trial was a member of the conspiracy 
charged, you must do so without regard to, and inde- 
pendently of, the statements, acts, and declarations 
of others in his absence.” 


The Government seasonably objected on grounds that the 
instruction did not state what can be considered in deter- 
mining whether a defendant was a member of the con- 
spiracy, and that it did not state that after you determine 
that a defendant was a member, acts and declarations 
done by other defendants in furtherance of the conspiracy 
can be held against him. (Tr. 1085). The trial court 
denied the instruction and stated that it would cover the 
subject matter in its general charge (Tr. 1086). 

After the court’s charge to the jury (Tr. 1248-1281), 
appellant McCutcheon requested an instruction to be 


given similar to appellant Davis’ instruction (Tr. 1281- 
1282). During an extended bench conference, the trial 
court agreed to give, and did give, the following instruc- 
tion, 


“In considering whether or not a defendant on trial 
was a member of the conspiracy charged, you must 
do so without regard to, and independently of, the 
statements, acts, and declarations of others in his 
absence. 

But once you find that a conspiracy has been estab- 
lished, then any statement, act or declaration made 
by one you find to be a conspirator may be considered 
against all others you find to be conspirators provided 
such act, declaration or statement was in further- 
ance of the conspiracy and to effect the objects of the 
conspiracy.” (Tr, 1281-1289). 


Appellant Davis objected to this additional instruction in 
toto and asserted his reliance on the original charge (Tr. 
1288). 
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Appellant Davis now contends that the additional in- 
struction was erroneous in that the second paragraph 
failed to state, “only if you find beyond a reasonable 
doubt...” (Brief for Appellant, 28). A short answer 
is that appellant Davis did not make this objection below 
pursuant to Rule 30, F. R. Crim. P. Assuming, argu- 
endo, that appellant Davis’ objection (Tr. 1288) encom- 
passed this objection, the error would be harmless in light 
of the trial court’s instruction on proof beyond a reason- 
able doubt in its original charge to the jury. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Dav G. BRESS, 
United States Attorney. 
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RICHARD M. COLEMAN, 
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Assistant United States Attorneys. 
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